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® 


The Corporation Trust Company 
C T Corporation System 


And Associated Companies 


158 State Street 
57 Forsyth Street, N. 
10 Light Street 
10 Post Office Square 
Main Street 
Chicago 
Cincinnati ose 441 


Vine Street 
Cleveland 


925 Euclid Avenue 
1309 Main Street 
719 Griswold Street 
Dover Green 

50 State Street 


Having offices or representa- 
tives in every state and territory 
of the United States and in the 
District of Columbiaand inevery 
province of Canada, we: 


1—obtain for lawyers, from 
official sources, any official 
information the lawyer needs 
for incorporating or qualify- 
ingaclientinany jurisdiction: 


2—under the lawyer's direc- 
tion, attend to all clerical 
details of incorporation or 
qualification as each different 
jurisdiction may require—fil- 
ing, recording, advertising, 
holding incorporators’ meet- 
ing, etc.; 


The associated companies’ 


Tersey City 15 Exchange Place 
Los Angeles Spring Street 
oun ey, 409 Second Avenue S. 
New Y 120 Broadway 
Philadelphia . Broad Street 
Pittsburgh 
Portland, Me 57 Exchange Street 
San Francisco....220 Montgomery St. 
1004 Second Avenue 


Washington 
Wilmington 


Having completely equipped 
transfer departments at the New 
York, Jersey City and Wilming- 
ton offices we are able to serve 
at whichever office is preferred: 


1—as Transfer or Co-Transfer 
Agent, or Registrar, for the se- 
curities of corporations ; 


2—as Custodian of Securities, Es- 
crow Depositary or Depositary 
for Reorganization Committees, 
or Liquidating Agent for corpo- 
rations being dissolved. 


loose-leaf service division 


COMMERCE CLEARING) HOUSE, ING, 


NEW YORK 
EMPIRE STATE BLDG, 


3—under the lawyer's direc- 
tion, furnish the statutory 
office or agent required for 
either domestic or foreign 
corporation in any jurisdic- 
tion: 


4- keep attorneys informed 
of all state taxes to be pai 
and reports to be filed by a 
client corporation in the 
state of incorporation and any 
states in which it may qualify 
as a foreign corporation. 


- Carriers - 


CHICAGO 
214 N. MICHIGAN AVE, 


WASHINGTON 
MUNSEY BLDG, 


—compiles and publishes a complete line of Loose Leaf 
Services covering new business laws and taxes, both 
Federal and State. 


Partial List of Fields or Topics Covered 
Federal Taxes - 
Security 
Utilities 
lation 
Cosmetics « 
Mortgages - 
and Estates 
and Legislative Reporting - 
Reporting «+ 


State and Local Taxes + Social 
« Liquor Control + Banking «+  Publie 
- Securities + Insurance + Trade Regu- 
Aviation + Food, Drugs and 
Bankruptcy + WarLaw + Chattel 
Conditional Sales + Labor ~+ Trusts 
Accountancy Law - Congressional 
U. S. Supreme Court 
Canadian Taxes Inheritance Taxes 
Federal Administrative Procedure 
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Digests of the more wmportant court decisions of 
recent years prepared by The_Corporation Trust 
Company, for the convenience of members of the 
bar. Such digests are printed currently in THE 
CORPORATION JOURNAL, a magazine published 
monthly (except July, August and September) 
for distribution without charge to those who are 


interested in corporation affairs 


Copyright 1943 by 


THE CORPORATION TRUST COMPANY 


LAW LIBRARY 


WHAT CONSTITUTES DOING BUSINESS 


Digests of the more wmportant court decisions of recent years, pre- 
pared by The Corporation Trust Company for the convenience of 
members of the bar, are presented here. Digests of the current deci- 
sions on this subject are published in THE CorRPORATION JOURNAL, a 
magazine published by The Corporation Trust Company monthly (ex- 
cept July, August and September), for distribution without charge to 
those who are interested in corporation affairs. A Topical Index and a 
Table of Cases will be found at the back of the book, together with 
citations relating to jurisdiction and service of process. 


ALABAMA 


In addition to the digests of recent decisions in this state, citations 
of the following decisions (rendered prior to 1930) are taken from 
previous editions of this book: 

1. Geo. W. Muller Manufacturing Co. v. First National Bank of 
Dothan, 176 Ala. 229, 57 So. 762. 

2. Thomas v. Birmingham Railway, Light and Power Co., 195 Fed. 
340. 

3. Alabama Western R. Co. v. Talley-Bates Const. Co., 162 Ala. 
396, 50 So. 341. 

4. Continental Trust Co. v. Tallassee Falls Mfg. Co., 222 Fed. 694. 

5. Citizens Nat. Bank v. Buckheit, 71 So. 82. 

6. Puffer Mfg. Co. v. Kelly, 73 So. 403. 

7. Covey Cotton Oil Co. v. Bank of Ft. Gaines, 74 So. 87. 

8. Holman v. Durham Buggy Co., 76 So. 914. 

9. Langston v. Phillips, 89 So. 523. 

10. Smith & Fay v. Montgomery Ward & Co., 96 So. 231. 

11. City of Birmingham v. Hoover Suction Sweeper Co., 100 So. 83. 

12. Houston Canning Co. et al. v. Virginia Can Co., 100 So. 104. 

13. Friedlander Bros., Inc. v. Deal et al., 118 So. 508. 


14, Installing or setting up machinery sold in knocked down con- 
dition in interstate commerce. Suit on a note given in connection 
with a contract made in Michigan covering the sale of a heating 
plant, delivered f. o. b. Michigan, by a corporation foreign to Ala- 
bama and not qualified in Alabama, to an Alabama customer. 
Contention *that the note was void as against public policy; judg- 
ment for foreign corporation plaintiff affirmed by Alabama Court 
of Appeals; Alabama Supreme Court denies petition for writ of 
certiorari (139 So. 297). A separate contract had been entered into 
by the customer with a third party for the installation of the heating 
plant; but says the Court of Appeals, there was “no evidence con- 
necting plaintiff with that contract.” And continuing: “In this 
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connection, however, we cite the case of Puffer Mfg. Co. v. Kelly, 
198 Ala. 131, 73 So. 403, as stating the rule governmg sales in this 
state by foreign corporations. In line with that case the excerpts 
from the charge of the court, “The mere fact that it requires labor 
to set it up would not make it a local contract,’ and ‘If the chief busi- 
ness is to sell and accept orders and ship same knocked dowa then 
the assembling alone would be a mere incident’ were free from er- 
ror.” Vest v. Night Commander Lighting Co., 139 So. 295. Lynne 
& Lynne, of Decatur, for appellant. Melvin Hutson, of Decatur, 
for appellee. Reprinted from The Corporation Journal, May, 1932, 
page 185. 


15. Interstate commerce as an incident to intrastate business. 
The work of furnishing and setting the interior marble (mainly 
wainscoting on marble base in the corridors) of a building in course 
of erection in an Alabama city was sublet under the main building 
contract to a corporation foreign to Alabama, never qualified to do 
business in that state. The marble was to be, and was, quarried, 
cut to dimensions, polished, fitted ready to be set in place, num- 
bered, and crated, at the foreign corporation’s plant in Tennessee, 
and then shipped to Alabama; setting and anchoring in the building 
required expert or skilled labor; the corporation sent a qualified 
workman who, with the aid of local common labor, effected the set- 
ting and anchoring. One of the defenses set up against a bill filed 
to enforce a mechanic’s lien was the doing of business in Alabama 
by complainant foreign corporation, though unqualified. It was 
contended by the corporation that the setting was an installation, 
merely, incident to the interstate sale and transportation and so 
protected by the commerce clause of the Federal constitution. The 
Supreme Court of Alabama, affirming the judgment below sustain- 
ing the defense, says that the contract here involved “is simply 
and in essence a construction contract for the erection in part of a 
building in Alabama. The marble wainscot was incorporated into 
and became a part of the building, just as structural steel, or any 
other part of a building. * * * In so far as interstate commerce 
entered into the matter, it was incident to and in execution of the 
construction contract.” The court adds: “While, as twice men- 
tioned in our cases, the severe rule which enables one to accept and 
appropriate the valuable material and labor of another without pay- 
ment therefor works grave injustice, yet the public policy clearly 
written into our law in order that foreign corporations may be 
subject to the process of our courts, thus affording mutuality of 
remedy, cannot be stricken down by judicial decision.” Gray-Knox«x 
Marble Co. v. Times Building Co. et al., 144 So. 29. Cooper & 
Cooper, of Huntsville, for appellant. Taylor, Richardson & Spark- 
man, of Huntsville, for appellees. Reprinted from The Corporation 
Journal, December, 1932, page 275. 
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16. Sale of machinery in interstate commerce. A foreign cor- 
poration not licensed to do business in Alabama, sold machinery to 
be delivered in Alabama, the erection of assemblage to be done by 
purchaser, the company agreeing only to furnish a skilled mechanic 
at the option of the purchaser and at his expense. This was held 
to be an interstate transaction and the fact that the company was 
not licensed as a foreign corporation could not be used as a defense 
by the purchaser when sued. Cobb v. York Ice Machinery Corpora- 
tion, 159-So. 811. » Reed & Reed, of Centre, for appellant... W. T. 
Murphree, of Gadsen, for appellee. Reprinted from The Corporation 
Journal, June, 1935, page 417. 


17. A corporation carrying on, in a foreign state, the business for 
which it was organized, is subject to franchise taxes there. The 
state franchise tax being applicable to “all foreign corporations 
doing business in this State,’ the question was whether appellant 
foreign corporation had engaged in business within the State and 
was liable for the tax. It had been organized to purchase the lands 
and other property in Alabama of a corporation then in liquidation 
and to enter into a lease with an Alabama corporation whereby 
that corporation would cut and manufacture timber upon the lands 
of the company which was being liquidated. The lease was entered 
into and under its terms appellant was to receive its compensation 
upon a percentage basis. Appellant foreign corporation was held to 
be exercising its charter powers in Alabama, through the Alabama 
corporation and subject to the franchise tax, the court determining 
that the fact that the corporation which had been directed to cut 
and manufacture the timber “may be designated as a lessee instead 
of agent does not deprive the transaction from the exercise of a 
charter power and the doing of business in this State.” Wisconsin 
Coosa Company v. State of Alabama, 165 So. 838. Reprinted from The 
Corporation Journal, April, 1936, page 153. 


18. Sale of marble, involving installation by seller, held “doing 
business.” The Alabama Supreme Court follows its finding in Gray- 
Knox Marble Co. v. Times Building Company, 225 Ala. 554, 144 So. 
29, (The Corporation Journal, December, 1932, page 275), (No. 15 
above), in holding that a corporation was doing business in Ala- 
bama where there was a sale of marble which included, as an in- 
separable part thereof, the installation of the marble by the seller. 
Times Building Company for the use of Gray-Knox Marble Company 
v. Cline et al., 173 So. 42. Reprinted from The Corporation Journal, 
May 1937, page 398. 


19. Alabama franchise tax held valid as applied to a foreign cor- 
poration with its principal office in state engaged in interstate and 
intrastate activities. In State v. Southern Natural Gas Corporation, 
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170 So. 178, (The Corporation Journal October, 1936, page 232), the 
Alabama Supreme Court held that a qualified foreign corporation, 
with its principal place of business in Alabama, engaged in inter- 
state activities, was subject to a state franchise tax by reason of the 
exercise of its corporate functions and the employment of capital in 
that state. Upon appeal, the Supreme Court of the United States 
affirms this holding. Defendant Delaware corporation conducted. 
the entire management and control of its business from Birmingham, 
Alabama. It operated pipe lines from Louisiana and Mississippi 
fields, delivering natural gas directly to four Alabama purchasers 
who distributed it as public utilities. The court observed that while 
Delaware was defendant’s state of incorporation, its commercial 
domicile was in Alabama, and it appeared that it carried on in 
Alabama activities of an intrastate character when it agreed to 
install metering stations to measure the amount of gas delivered for 
one of its customers and to éstablish the requisite service lines 
running to plants in order that gas might be furnished in the man- 
ner suited to the consumer’s needs. Quoting an earlier case, the 
court said: “The treatment and division of the large compressed 
volume of gas is like the breaking of an original package, after a 
shipment in interstate commerce, in order that its contents may be 
treated, prepared for sale and sold at retail.” It was held proper for 
Alabama to measure the tax by the capital employed within the 
state, provided the tax was not so laid as to discriminate against 
interstate commerce or otherwise lay a direct burden upon it. In 
this case there was ruled to be no showing of any direct burden 
upon interstate commerce, the effect upon that commerce being 
incidental and remote, not differing in this respect from the effect of 
ordinary ad valorem taxation. of property within the state. Southern 
Natural Gas Corporation et al v. State of Alabama, 57 S. Ct. 696. 
Reprinted from The Corporation Journal, June, 1937, page 422. 


20. Municipal ordinance imposing license tax held void as to 
corporation engaged in interstate commerce. The complainant, a 
wholesale grocery company, challenged the validity of a municipal 
ordinance of respondent city, levying a license tax upon those main- 
taining places of business outside the city of Roanoke, Alabama, 
who take or receive orders for the sale of merchandise, to be deliv- 
ered in that city and who fill such orders by delivering the merchan- 
dise in their own vehicles within the city. The complainant com- 
pany, with its domicile and only place of business in La Grange, 
Georgia, sent agents to Roanoke, Alabama, to solicit orders for 
merchandise, which, after being approved in Georgia, were filled 
by the loading of the merchandise on the corporation’s trucks there 
and by later delivery to the merchants in the Alabama city who had 
given the orders. The complainant made no sales or deliveries of 
merchandise, except on orders previously obtained. The Supreme | 
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Court of Alabama concluded that the company was engaged exclu- 
sively in interstate commerce, and that, as that field of taxation 
has been pre-empted by the federal Congress, neither the state nor 
its municipalities can raise revenue by imposing a tax upon inter- 
state commerce. The ordinance, as applied to the business con- 
ducted by the complainant, was held to be void. City of Roanoke 
v. Stewart Grocery Co., 176 So. 820. Paul J. Hooton of Roanoke, for 
appellant. D. R. Boyd of Roanoke and Lovejoy & Mayer of 
La Grange, Ga., for appellee. Reprinted from The Corporation Journal, 
April, 1938, page 160. 


21. Foreign corporation delivering products by trucks held doing 
business so as to be liable for privilege tax. The State of Alabama 
sought to recover a license tax from defendant foreign corporation, 
imposed upon those engaged in the business of a wholesale dealer 
in bottled drinks. Defendant corporation brought bottled soft drinks 
into the state on trucks and made deliveries from the trucks to retail 
dealers in quantities specified by the dealers when the trucks reached 
their places of business. While the dealers gave defendant a standing 
order to deliver specified quantities each week, deliveries were made, 
not in accordance with this order, but according to the dealers’ 
requests to those in charge of the trucks, who prepared and delivered 
invoices to the dealers. ‘The tax was resisted on the ground that, as 
applied to the defendant, it infringed the commerce clause of the 
Federal Constitution. The Court of Appeals of Alabama ruled, how- 
ever, that the tax was valid, saying: “Our appellate courts, as well 
as that of the United States, have repeatedly held that a non- 
discriminatory license regulation, imposed by a buyer’s state upon 
such sales of goods within its borders, irrespective of the place of 
manufacture, is not offensive to the ‘commerce clause’ of the Federal 
Constitution.” State v. Coca Cola Bottling Works, Inc., 198 So. 363. 
Thos. S. Lawson, Atty. General, and John W. Lapsley and J. Edw. 
Thornton, Asst. Attys. General, for appellant. Oliver E. Young of 
Vernon, for appellee. Reprinted from The Corporation Journal, Febru- 
ary, 1941, page 322. 


22. Question of “doing business” held a question of fact for the 
jury, where evidence is in conflict. In an action brought by an 
unlicensed foreign corporation against one of its Alabama agents and 
two of his guarantors under a bond given by the agent to the cor- 
poration, it was alleged that the company had transacted business in 
violation of the state Constitution and statutes. The corporation 
insisted it was engaged solely in interstate commerce, its Alabama 
orders being sent to Minnesota for acceptance or rejection and, if 
accepted, orders were filled by the shipment of goods in to Alabama. 
The Supreme Court of Alabama, in its opinion, said: “The appel- 
lant was engaged in the business of manufacturing and selling goods, 
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wares and merchandise. If the business carried on in this State 
consisted wholly in the sale and delivery of goods to be brought 
into the State upon orders taken either in or out of the State our 
Constitution and statutes have no application. If, on the other hand, 
the business carried on in this State included something more than 
such interstate commerce, the Constitution and statutes do apply. 
Where the evidence is in conflict, the question is one of fact to be 
determined by the jury. Otherwise, it is a question for the court. 
In the instant case, the inferences to be drawn from the evidence are 
not, as matter of law, so obvious as to justify the taking of the ques- 
tion from the jury.” <A verdict for the defendants was affirmed, as 
the court found no error in the record for a reversal. J. R. Watkins 
Company v. Goggans et al., 5 So. 2d 472. Reprinted from The Corpora- 
tion Journal, February, 1942, page 107. 


23. Foreign corporation with principal place of business in Ala- 
bama, where contract of insurance was entered into on property in 
South Carolina, regarded as doing business in Alabama. Plaintiff, a 
Michigan corporation, not licensed to do business in Alabama, sought 
to recover from defendant insurance company in an Alabama court 
on a policy taken out in Alabama covering improvements made by 
plaintiff on a building in South Carolina, leased by plaintiff as a 
moving picture theater, the building having been destroyed by fire. 
The plaintiff had its principal place of business at Talladega, Ala- 
bama. The Supreme Court of Alabama indicated that the question 
for consideration was whether or not the plaintiff was doing business 
in Alabama in violation of law in the procuring of the contract of 
insurance in Alabama on its properties located in South Carolina. 
That court reversed a judgment of the lower court for the plaintiff 
and remanded the cause, observing: “It is true that the instant plain- 
tiff company had not subjected itself to local control in Alabama by 
compliance with its foreign corporation laws hereinbefore set out, 
but had so subjected itself to such laws by maintenance of its main 
office of business and taking out of insurance at its Talladega, Ala- 
bama, place of business under its charter exhibited to the plea. These 
matters were within the police powers and bounds of control of the 
State of Alabama and were sought to be duly pleaded in the trial 
court, which was denied.” Royal Insurance Co., Lid. v. All States 
Theatres, Inc., 6 So. 2d 494. Coleman, Spain, Stewart & Davies of 
Birmingham, for appellant. C. W. Stringer of Talladega for appellee. 
Reprinted from The Corporation Journal, June, 1942, page 201. 


ALASKA 


1. Foreign corporations not protected by the interstate commerce 
rule. Attention is called to the decision of Judge Brown, U. S. Dis- 
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trict Court, District of Alaska, in the case of W. J. Van Schuyver & 
Co. v. S. O. Breedman, 5 Alaska Reports 260. This decision holds, 
under the reasoning of the U. S. Supreme Court in International 
Harvester Co. v. Kentucky, 234 U. S. 579; 34 Sup. Ct. 944, that the 
soliciting of orders in Alaska to be accepted outside of the District 
is “doing business” in such manner as to require compliance with the 
provisions of chapter 23 of the Civil Code. Since the statutes of 
Alaska are enacted by Congress the rules under which corporations 
may engage in commerce between the states do not apply. An order 
solicited within the District and accepted at a point outside, from 
which point the goods were shipped directly to the purchaser within 
the District, was held to be “doing business,” and since the company 
had not qualified under the Alaskan statutes the contract could not 
be enforced. Donohoe & Dimond, of Valdez, for plaintiff. R. E. 
Capers, of Cordova, for defendant. Reprinted from The Corporation 
Journal, September 30, 1915, page 54. 


2. Foreign corporations not protected by the interstate commerce 
rule. Reference is made to the above case of W. J. Van Schuyver & 
Co. v. S. O. Breedman, 5 Alaska Reports 260, holding that a foreign 
corporation engaged solely in interstate commerce in Alaska cannot 
maintain an action in the courts of the Territory unless it has ob- 
tained authority to do business in accordance with Chap. 23 of the 
Civil Code. The court quotes as authority the opinion of the Supreme 
Court of the U. S., in International Harvester Co. v. Kentucky, 234 U.S. 
979, in which it was held that although the company was conducting 
its business in the manner usually recognized as interstate com- 
merce it was within the jurisdiction of the State to the extent of 
being amenable to service of process. In applying this to the Alas- 
kan situation the District Judge said: 


“Tt is true that this case arose over a question as to the amenability 
of the Harvester Company to process served upon it or one of its 
agents in the State of Kentucky, but on the question as to whether 
or not it was ‘doing business’ within the State of Kentucky the case 
seems to me controlling. It may be said the Harvester Company was 
‘doing business’ within the State of Kentucky in the sense only that 
it was thereby rendered amenable to service of process out of the 
courts of Kentucky, but it was not ‘doing business’ within the mean- 
ing of the corporation laws requiring foreign corporations to file its 
articles of incorporation, reports, appointment of agents, etc., before 
it was authorized to do business, or to bring suit upon its contracts 
in such state. But if it was ‘doing business’ for one purpose, it was 
‘doing business’ for all purposes that were lawful, and within the 
meaning of all laws that were valid and constitutional. 


“The only reason why laws similar to those in Chapter 23 of the 
Civil Code of Alaska have been held unconstitutional when applied 
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to foreign corporations ‘doing business’ in another state only by 
traveling salesmen or solicitors is that such application of said laws 
imposed a burden on interstate commerce or attempted to regulate 
interstate commerce which right or power is by the Constitution of 
the United States expressly reserved to the Congress of the United 
States. 


“Counsel for the plaintiff has suggested that Congress, in legislat- 
ing for Alaska, acts only as the local or State legislature might for 
its state, but the fact remains that Congress has the power under 
the Constitution on this subject, and having exclusive jurisdiction 
over the territories, as Alaska, it has legislated, and such legislation 
cannot be held unconstitutional.” 


Under this decision every corporation “doing business” in Alaska 
through traveling salesmen or by other methods which would bring 
it within the protection of the interstate commerce clause in any 
state must in order to protect its contracts obtain authority to do 
business under Chap. 23 of the Civil Code. Reprinted from The Cor- 
poration Journal, October 30, 1915, page 66. 


3. Foreign corporations engaged in business activity in Alaska 
not protected by interstate commerce rule. Many foreign corpora- 
tions engaged in business activities in Alaska, do not qualify as 
foreign corporations in the Territory because they consider their 
business interstate commerce. Our representative in Juneau com- 
ments on this and calls attention to the fact that the statute requir- 
ing registration in the Territory by foreign corporations engaged in 
business therein was originally enacted by Congress. While the 
Territorial Legislature has made some amendments to the original 
statute, this does not alter the fact that the original act was passed 
by Congress ; and Congress having control of the Territory may pro- 
vide for the registration of foreign corporations, regardless of 
whether the business is intrastate or interstate. It would, therefore, 
seem that foreign corporations are required to register in the Terri- 
tory even though their business is interstate commerce, so long as 
they carry on business activities in Alaska. This question was be- 
fore the United States District Court, District of Alaska, in the 
case of Van Schuyver Co. v. Breedman, 5 Alaska Reports 260, the Court 
pointing out that as the statutes of Alaska were enacted by Con- 
eress, an order solicited within the Territory and accepted at a point 
outside, from which the goods were shipped directly to the purchaser 
within the Territory, was “doing business.” Since the company had 
not qualified in Alaska the contract could not be enforced. See Nos. 
land 2 above. Counsel for foreign corporations affected should look 
in to this matter. Reprinted from The Corporation Journal, May, 1926, 
page 178. 
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ALBERTA 


1. “In practice, it is held that selling by mail from without the 
Province and receiving and filling orders booked by a buyer from 
Alberta at a place outside of Alberta, do not constitute transacting 
business within the Province. It will be noted that the Alberta Act 
is somewhat broader in its application in that foreign companies 
which solicit business through commercial travelers, even though 
only periodically, are required to register.” From “Trading Under 
the Laws of Canada,” U. S. Dept. of Commerce, Bureau of Foreign 
and Domestic Commerce, 1938, p. 18. 


2. In a case decided in 1909, an unregistered corporation was held 
to be carrying on part of its business in Alberta where it had con- 
tracts with local merchants who purchased its goods, whom it had 
designated as the agents for the sale of its merchandise. ‘These 
merchants were held to be the corporation’s representatives in Al- 
berta, Semiready, Ltd. v. Hawthorne, 2 Alberta Law Reports 201. 


ARIZONA 


In addition to the digests of recent decisions in this state, citations 
of the following decisions (rendered prior to 1930) are taken from 
previous editions of this book: 


1. Martin v. Bankers Trust Co., 156 Pac. 87. 
2. Monaghan & Murphy Bank v. Davis et al., 234 Pac. 818. 
3. McKee v. Stewart Land & Live Stock Co. et al., 238 Pac. 326. 


4. Fact that foreign corporation was not licensed during negotia- 
tions for lease, being licensed at time of closing, does not invalidate 
lease. The Supreme Court of Arizona, affirming the judgment be- 
low, says: “We do not think that, because plaintiff was not quali- 
fied and licensed during the negotiations leading up to the lease, it 
would effect the validity of the lease. It was qualified when the 
lease was executed. That appears to be sufficient.” The lease is for 
50 years; the lessee California corporation’s 50-year charter expires 
nine years before the end of the lease term: calling attention to the 
fact that the corporation’s charter may be extended for another 
period, not exceeding 50 years, and that, by terms of the contract, 
the lease may be sold or assigned before the expiry of the present 
corporate life, the court holds, citing many authorities, that the fact 
that the lease period extends beyond the present life period of the 
lessee corporation does not invalidate the lease, and further that no 
different rule is to be applied, because of public interest, as urged 
by defendants, where, as here, the lessor is a municipal corporation. 
Woodward et al v. Fox West Coast Theaters, 284 P. 350. Moeur 
& Moeur, of Phoenix, for appellant Woodward. Henry J. Sullivan, 
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Austin O’Brien, and William C. Eliot, all of Phoenix, for appellants 
City of Phoenix and others. Chalmers, Fennemore & Nairn and 
J. Early Craig, all of Phoenix, for appellee. Reprinted from The Cor- 
poration Journal, May, 1930, page 182. 


5. Loaning money in Utah, taking Arizona realty and chattel 
mortgages as security, does not constitute doing business in Arizona 
by Utah corporation. A Utah corporation took in Salt Lake City a 
note, payable in that city, from another Utah corporation, secured 
by a mortgage on Arizona realty and a chattel mortgage on person- 
alty located on such real estate. Plaintiff is seeking in Arizona courts 
a judgment for the amount of the note and foreclosure of the mort- 
gages. There are alleged collateral causes of action. The court 
below, of its own motion, dismissed on the ground that it had no 
jurisdiction because the plaintiff had not complied with the statutory 
requirements to entitle it to sue in the Arizona courts. The Supreme 
Court of Arizona reversing and remanding, says that it is error to 
consider a complaint by a foreign corporation fatally defective unless 
it shows the fact of qualification and the obtaining of a license. 
“Our statutes do not prohibit an unlicensed foreign corporation from 
suing in the courts of the state. The prohibition is against its 
engaging in business before qualifying and the penalty for doing so 
is to make its acts void.” In the instant case nothing indicates an 
enterprise of some permanence or durability, or any substantial part 
of the ordinary business of the plaintiff corporation of its assigns 
was transacted in Arizona. A single act is not illegal. “If any of 
the causes of action sued on grew out of transactions made void 
under the statute for a failure on the part of the plaintiff or its 
assigns to comply (with the foreign corporation law) it is a matter 
to be pleaded and proved.” Western Loan & Building Co. v. Elias 
Morris & Sons Co. et al., 29 P. (2d) 137. Louis L. Wallace and Carl 
D. Hammond both of Kingman, Ingebretsen, Ray & Rawlins and 
J. M. Christensen, all of Salt Lake City, Utah, for appellant Western 
Loan & Building Co. Carl G. Krook, of Kingman, appeared for 
other appellants. Reprinted from The Corporation Journal, May, 
1934, page 183. 


6. Road building constitutes “doing business.” . Action brought 
against a subcontractor and its surety by a Nevada corporation not 
licensed to do business in Arizona. The Arizona statutes provide 
that any act done by a foreign corporation while transacting busi- 
ness within the state without having complied with the foreign 
corporation laws shall be void. The Nevada corporation entered 
into a contract with the State of Arizona to construct a portion of 
a state highway, a Federal Aid Project. The Arizona Supreme 
Court, reverses the court below which found for the plaintiff and 
remands with instructions to enter judgment in favor of the defend- 
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ant. The court holds that the corporation was “doing business” in 
Arizona and says: “It appearing from the record that the contract 
on which plaintiff seeks to recover was by the public policy of this 
state declared to be void, no recovery can be had thereon as against 
any person.” Contentions that the statute does not apply when the 
contract is with the state, that it does not apply when (as urged) 
the state is acting as an instrumentality of the Federal government 
(which the court says it is not doing), that it does not apply when 
interstate commerce is involved (the court says that the building 
of a highway does not affect interstate commerce), and that it is 
against the public policy to apply the statute when the corporation 
is building a highway for which the state may receive Federal aid, 
are held to be untenable. National Union Indemnity Co. v. Bruce 
Bros., Inc., 38 P. (2d) 648. Armstrong, Kramer, Morrison & Roche, 
of Phoenix, for appellant. Henderson, Stockton, Emmet M. Barry 
and Eli Gorodezky, all of Phoenix, for appellee. Reprinted from The 
Corporation Journal, March, 1935, page 345. 


ARKANSAS 


In addition to the digests of recent decisions in this state, cita- 
tions of the following decisions (rendered prior to 1932) are taken 
from previous editions of this book: 


1. J. R. Watkins Medical Co. v. Williams, 124 Ark. 539, 187 S. W. 
653. 

2.W. T. Rawleigh Medical Co. v. Holcomb, 126 Ark. 597, 191 
Se Wa 215: 

3. Miellmier v. Toledo Scale Co., 128 Ark. 211, 193 S. W. 497. 

4. Hogan v. Intertype Corporation, 136 Ark. 52, 206 SW 2 58. 

5. Robertson v. Southwestern Co., 136 Ark. 417, 206 S. W. 755. 

6. Shores-Mueller Co. v. Palmer, 216 S. W. 295. 

7. Linton v. Erie Ozark Mining Co., 227 S. W. 411. 

8. Coblentz & Logsdon v. L. D. Powell Co., 229 S. W. 25. 

9. L. D. Powell v. Rountree, 247 S. W. 380, 
me Kansas City Structural Steel Co. v. State of Arkansas, 46 S. Be 

11. Ockenfels et al. v. Boyd, 297 Fed. 614. 

12. Crawford v. Louisville Silo & Tank Co., 265 S. W. 355. 

13. Arkansas & Memphis Ry. Bridge & Terminal Co. v. State ex rel. 
Attorney-General, 295 S. W. 378. 

14. Equitable Credit Co., Inc. v. Rogers, 299 S. W. 747. 

15. Linograph Co. v. Logan, 299 S. W. 609. 


; geeeae tnoyer Milling Co. v. Geo. E. Shelton Produce Co., 3 S. W. 
d 688. 
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17. Chicago Title & Trust Co. v. Hagler Special School Dist. No. 27, 
178 Ark. 443. 

18. Brace v. Ganger-Korsmo Const. Co. et al., 36 F. 2d 661. 

19, Sillin v. Hessig-Ellis Drug Co., 26 S. W. 2d 122. 

20. Sunlight Produce Co. v. State, 35 S. W. 2d 342. 


21. Interstate commerce is not to be interfered with by a state. 
The Arkansas statutes provide that a foreign corporation ‘doing 
business in this state” shall file with the Secretary of State a copy 
of its charter (and other data), shall designate its general office or 
place of business within the state, and shall name an agent on whom 
process may be served; penalty (inter alia) denial of right to en- 
force, either at law or in equity, a contract made in the state. Here, a 
contract of sale and purchase was entered into (where, is not evi- 
denced) between parties in Illinois and in Arkansas, by which goods 
were sold and delivered on board cars outside of Arkansas, by the 
Illinois parties to those in Arkansas, weekly payments to be made 
according to the vendee’s cash sales and collections, the privilege of 
return of unsold goods in the hands of the vendee at the termination 
of the contract being reserved. It was urged that the Illinois parties 
were acting as agents, merely, for an Illinois manufacturing corpo- 
ration which (admittedly) was not qualified in Arkansas, and that 
under the law, as briefly mentioned above, “this suit could not be 
maintained, as the statutes of Arkansas expressly forbade it.” The 
United States Supreme Court, reversing the state courts which 
found in favor of the defendants, says that, regardless of any status 
of agency, as the business covered by the contract was of a strictly 
interstate nature the right to come into the state to collect the 
amount which had become due in such transaction is not to be ob- 
structed by the state, and is “of the opinion that the provisions 
of the statutes of Arkansas, as applied in this case, are in conflict 
with the commerce clause’ of the Federal constitution. Furst & 
Thomas, Partners, v. Brewster et al., 51 S. Ct. 295. Frank Nesbit 
and Jesse C. Adkins, both of Washington, D. C., for appellants. 
Reprinted from The Corporation Journal, April, 1931, page 371. 


22. A leasing contract entered into in New York covering licens- 
ing of a talking-picture machine and its installation in an Arkansas 
theater does not constitute doing business in Arkansas. <A corpo- 
ration, foreign to Arkansas and not licensed to do business in that 
state is suing on a contract, entered into in New York following the 
taking of an order by its representative in Arkansas, covering the 
lease for a term of years of one of its talking-picture machines, to be 
shipped f. o. b. New York, and installed by it in an Arkansas theatre, 
the lessor thereafter to inspect, to supply worn or broken parts and 
keep the machine in repair for proper functioning. Demurrer to 
the complaint, on the ground that the complainant is an unlicensed 
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foreign corporation doing intrastate business (as evidenced by this 
transaction) in Arkansas and so incompetent to bring the suit, was 
sustained by the court below, which after going to trial on defend- 
ant’s cross-complaint rendered judgment thereon in his favor. This 
appeal is from that judgment. The Supreme Court of Arkansas 
reverses and the cause is remanded for a new trial on the merits of 
complainant’s demands, including damages, not included in the 
cross-complaint and answer thereto, and which it has standing to 
press, and of defendant’s cross-complaint. The court holds the 
transaction to be one in interstate commerce, obviously so to the. 
extent of the mere leasing and installation, for it is unable to draw 
a distinction between a sale and a lease, and “in principle, we can- 
not see why an agreement for inspection and repairs of the machinery 
after being installed would take the contract of sale or lease out of 
the protection of the commerce clause of the Federal constitution.” 
General Talking Pictures Corporation v. Shea, 49 S. W. (2d) 359. 
Ephraim Berliner and Morton Roth, both of New York City, George 
D. Hester, of Dumas, DeWitt Poe, of McGehee, and Rose Heming- 
way, Cantrell & Loughborough, of Little Rock, for appellant. 
Williamson & Williamson, of Monticello, for appellee. Reprinted 
from The Corporation Journal, October 1932, page 227. 


23. A local transaction collateral to an interstate transaction does 
not constitute “doing business” in the local jurisdiction by an un- 
qualified foreign corporation. The activity here engaged in, in Ar- 
kansas, by a foreign corporation, not licensed to do business in that 
State, was the execution of a renewal guaranty contract which, so 
says the Supreme Court of Arkansas, in affirming the judgment be- 
low for plaintiff, “was a mere incident to the original contract for 
the extension of a line of credit made and to be performed in Mis- 
souri,” and was “clearly collateral to and not independent of the 
indebtedness incurred in the line of credit.’ Continuing the court 
states referring to Corpus Juris, 14A, Sec. 3982: “Transactions 
merely incidental or collateral to contracts made«and to be per- 
formed outside the state do not constitute a doing of business 
within the meaning of statutes imposing conditions, restrictions, or 
regulations of the right of foreign corporations to do business. This 
general declaration of law was approved by this court in the case of 
Equitable Credit Co. v. Rogers, 175 Ark. 205, 299 S. W. 747.” Mc- 
Haney v. Lafayette South Side Bank & Trust Co., Inc., 50 S. W. 
(2d) 991. Partlow & Rhine and W. W. Bandy, all of Paragould, for 
appellants. Cecil Shane, of Blytheville, for appellee. Reprinted from 
The Corporation Journal, November, 1932, page 256. 


24. Selling merchandise through a corporate selling agent. Briefly 
summarized the agreed statement of facts, here essential for present 
purposes, is as follows: An Arkansas corporation acts as selling 
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agent, in Arkansas, for the product of a Texas corporation which 
has not qualified to do business in Arkansas ; all orders taken by 
the agent are sent to principal’s home office * ‘to pass upon the credit 
and business methods of the purchaser,’ but otherwise the agent 
has “full authority to bind the company on all orders taken by the 
agent under the terms and according to the stock sheets, price lists, 
and other selling information furnished by the company to its said 
agent”; shipments are made from Texas; payments are usually made 
to Texas; sometimes the agent assists in collecting past due ac- 
counts; the agent advertises itself as the agent of the Texas con- 
cern. For Arkansas personal income tax purposes dividends from 
corporations that are subject to Arkansas income tax are exempt. 
Foreign corporations are liable for such tax to extent of income 
“from every business, trade, or occupation carried on in this state.” 
Plaintiff-appellant, here, a resident of Arkansas, claimed the right 
to exclude from his gross income for personal income tax purposes 
the amount of dividends received from the Texas company, on the 
ground that such company was subject to Arkansas income tax. The 
Arkansas Supreme Court, affirming the judgment below deciding 
against this contention, says that in order that a foreign corporation 
shall be subject to this tax the business transacted by it in Arkansas 
shall be of such a nature as to warrant the inference that the corpo- 
ration has subjected itself to the local jurisdiction,—i. e., the business 
must be intrastate business. It is held that “the transaction between 
the Texas company and the citizens of this state were interstate in 
nature and character.” Temple v. Gates, Commissioner of Revenue, 
56 S. W. (2d) 417. Jones & Jones, of Texarkana, for appellant. 
Atty. Gen., Asst. Atty. Gen., and Chas. W. Mehaffy, of Little Rock, 
for appellee. Reprinted from The Corporation Journal, April, 1933, 
page 370. 


25. Selling in state of machine taken in exchange for machine sold 
in interstate commerce does not constitute doing business in state. 
A machine was sold in Arkansas, in interstate commerce, by a cor- 
poration foreign to Arkansas, not licensed to do business in that 
state. In part payment an old machine was taken in exchange, 
stored in the state, and later, sold to an Arkansas customer, the 
purchase proposal being submitted to the corporation’s home office 
by one of its traveling salesmen, and there accepted; cash, note and 
chattel mortgage; notes payable in Arkansas and mortgage there 
recorded. The Arkansas Supreme Court says that this transaction 
is an incident to the original interstate transaction and so the for- 
eign corporation is not to be denied access to the state courts in a 
suit on the notes and mortgage on the ground that the contract was 
void and nonenforceable having been made by the corporation with- 
out first complying with the Arkansas foreign corporation laws. 
Smith v. Mergenthaler Linotype Company, 58 S. W. 2d 686. John C. 
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Ashley, of Melbourne, and Shields M. Goodwin, of Little Rock, for 
appellant. Fred A. Isgrig, of Little Rock, for appellee. Reprinted 
from The Corporation Journal, November, 1933, page 34. 


26. Mere collection of debt within state by a foreign corporation 
does not constitute doing business. Appellate, a foreign corporation 
not authorized to do business in Arkansas, brought this action to 
foreclose a mortgage which had been sold and assigned to it by an 
Oklahoma corporation, the assignment being executed in the State 
of Oklahoma and delivered to appellee at its home office in Vermont. 
The Arkansas Supreme Court, in ruling that appellee may maintain 
this action, over appellant’s contention that the suit should be dis- 
missed because it was brought by a foreign corporation which had 
not complied with the laws of Arkansas, said: “It does not appear 
from this record that appellee is doing business in this State. The 
fact that it bought a note and mortgage from the American Invest- 
ment Company of Oklahoma, which mortgage covers property in 
Arkansas, is not sufficient to show that it is doing business in this 
State. Nor is the fact that it comes into the State to collect its 
debt sufficient to constitute the doing of business in this State. Lin- 
ton v. Erie-Ozark Mining Company, 147 Ark. 331, 227 S. W. 411; 
L. D. Powell Company v. Rountree, 157 Ark. 121, 247 S. W. 389; 
Sturdivant v. Ka-Dene Medicine Company, 169 Ark. 535, 275 S. W. 
921. The transaction between the American Investment Company 
and appellee, whereby the note and mortgage were assigned to the 
latter, was an interstate transaction and as the Supreme Court of 
the United States said in the case of Furst v. Brewster, 282 U. S. 
493: “Accordingly, when a corporation goes into a State other than 
that of its origin to collect, according to the usual or prevailing 
methods, the amount which has become due in transactions in in- 
terstate commerce, the State cannot, consistently with the limitation 
arising from the commerce clause, obstruct the attainment of that 
purpose.’ Moran v. Union Savings Bank & Trust Company, 97 
S. W. (2d) 638. Reprinted from The Corporation Journal, January, 
1937, paae 297. 


27. Unlicensed foreign corporation, entering into contracts with 
local merchants for manufacture of advertising films and for their 
exhibition in local theatres, ruled “doing business” and subject to 
penalty. The Arkansas Circuit Court has held an unlicensed for- 
eign corporation to be “doing business” under the following circum- 
stances and subject to a penalty of $1,000: The corporation con- 
tacted theatres within the state and arranged for the exhibition 
of advertisements by means of films which the corporation was to 
make and furnish. The company then entered into contracts with 
local merchants in the communities in which the ‘theatres were 
located, agreeing to prepare films advertising the merchants’ goods 
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and to have the films exhibited in local theatres, the merchants 
agreeing to pay for both the making of the films and for their exhi- 
bition. The Court said: “It is purely, as I see it, a local proposi- 
tion. These films are not like general films that are made by picture 
concerns for consumption all over the United States; it is a differ- 
ent proposition. The film that they would make here and made 
under these contracts would be worthless outside of this county 
and, as I see it, would not be manufactured or made by the defend- 
ants at all unless they had a prior understanding with the theatre 
that they would run it and the price that they were going to run 
it for.” “When they undertake to manufacture films for local people 
here and run them here in the community and collect for the whole 
thing, I believe it is just a local proposition and it would be nothing 
else but doing business in this community and in this state. And, 
if they are not qualified under the laws of this state they would be 
subject to the penalty. That will be the judgment and the finding 
of this Court. The judgment will be $1000.00 as penalty against 
the defendant.” State ex rel. Independence County v. Alexander Film 
Co., Arkansas Circuit Court; received November 30, 1938. Com- 
merce Clearing House Court Decisions Requisition No. 205662. 
Reprinted from The Corporation Journal, February, 1939, page 320. 


28. Foreign insurance company soliciting insurance and forward- 
ing policies by mail from home office in another state held not to be 
doing business in Arkansas. Appellate, a Florida insurance com- 
pany, solicited insurance of individuals in Arkansas by means of cir- 
cular letters. Policies were also forwarded by mail from the home 
office of the company, which had no Arkansas office, and no property 
or designated agent in that state. The Arkansas Supreme Court ruled 
appellant’s activities constituted interstate business and not the 
carrying on of intrastate business. Evidence submitted by the State, 
tending to show solicitation of insurance in Arkansas in a single 
instance on behalf of the company by an alleged agent of appellant, 
who was unknown to the company and not authorized by it, was 
rejected by the court as evidence of intrastate activity on its part. 
Standard Mutual Benefit Corporation v. State, 122 S. W. 2d 459. 
Reprinted from The Corporation Journal, May, 1939, page 393. 


29. Entering into contracts with Arkansas merchants, followed by 
exhibition of advertising films in local theatre, held doing intrastate 
business, even though films were manufactured outside of Arkansas. 
This was a suit brought by the state against a foreign corporation 
to recover a statutory penalty of $1,000 for doing intrastate business 
in Arkansas without being licensed as a foreign corporation. The 
Arkansas Supreme Court ruled that the business carried on was 
essentially intrastate under the following facts: ‘The corporation, 
which maintained no office or place of business in Arkansas, had a 
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soliciting agent in the state who solicited advertising contracts which 
were subject to approval in Texas. The contracts were with Arkan- 
sas merchants for the exhibition of films advertising their wares ina 
theatre in Arkansas. The films were manufactured outside of Arkan- 
sas and shipped to the theatre from Texas and were screened when 
the theatre received instructions from the corporation, after which 
they were returned to Texas. The merchants paid the corporation for 
manufacturing and screening the films and the company paid the 
theatre for exhibiting the films. The court regarded the manufacture 
and shipment of the films as incidental to the main purpose of the 
contracts which was the exhibition of the films in Arkansas and 
viewed the penalty as not being an interference with interstate com- 
merce. State, for Use and Benefit of Independence County v. Tad 
Screen. Advertising Co., 133 S. W. 2d 1. Preston W. Grace of Bates- 
ville, for appellant. Keaton, Wells & Johnston of Oklahoma City. 
Oklahoma, and Dene H. Coleman of Batesville, for appellee. Reprinted 
from The Corporation Journal, March, 1940, page 130. , 


30. Corporation which had carried on business in several counties 
without being licensed, held not subject to payment of statutory 
penalty to more than one county, where it had qualified after first 
penalty was imposed. In State ex rel. Independence County v. 
Alexander Film Co., decided by the Arkansas Circuit Court, Inde- 
pendence County, November 30, 1938, (The Corporation Tax Service, 
Arkansas, { .409), the defendant, an unlicensed foreign corporation, 
entering into contracts with local merchants for the manufacture of 
advertising films and for their exhibition in local theatres, was held 
to be doing business and was subjected to a penalty of $1,000, recov- 
ered by Independence County, This penalty was paid and the defend- 
ant in that action obtained authority to do business in the state under 
Secs. 2247 to 2251, inclusive, of Pope’s Digest of the Arkansas laws. 
Subsequently, this action was instituted in another county, Phillips 
County, in which the same company, an appellant in this suit, had 
also been doing business without being licensed prior to the imposi- 
tion of the penalty in the Independence County action and a fine of 
$1,000 was imposed by the Circuit Court of Phillips County. Upon 
appeal, in which another company, similarly situated, joined as an 
appellant, the Supreme Court of Arkansas said: “The question 
arising on this appeal is whether appellants were subject to further 
penalties by counties in which they did business without receiving 
authority to do so, after each had paid a penalty of $1,000 in another 
county of the state for the same offense, whereupon they obtained a 
certificate of authority as provided by the sections of Pope’s Digest 
aforesaid before the actions in Phillips County were filed against 
them.” The court ordered the judgments reversed and the complaints 
dismissed, noting that the purpose of the statute was not to raise 
revenue either for the state or any county and that the statute, being 
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penal, was to be construed strictly in favor of those against whom 
the penalty was sought. “We find no expression in the statute itself,” 
said the court, “indicating that the intention of the legislature is to 
impose accumulated or aggregated penalties upon an offender who 
has complied with the law after one penalty has been imposed. In 
the instant case a single penalty had the effect of making each appel- 
lant apply for and obtain a certificate of authority to do business in 
the state.” Alexander Film Co. et-al. v. State, for Use of Phillips County, 
147 S. W. 2d 1011. Brickhouse & Brickhouse of Little Rock, for ap- 
pellants. John L. Anderson and Douglas S. Heslep of Helena, for 
appellee. Reprinted from The Corporation Journal, June 1941, page 
415. 


31. Foreign corporation operating in state under contract with 
Federal Government held liable for penalty for failure to obtain 
authority to do business. A judgment had been recovered in the _ 
lower court against appellant foreign corporation for a $1,000 penalty 
for doing business in Arkansas without obtaining authority to do 
business. The defense was that the activities carried on consisted 
of the construction of a levee under a contract with the United States. 
The contract was entered into by the submission of a bid by the 
appellant, sent from Jackson, Mississippi, to Memphis, Tennessee, 
followed, after acceptance, by the signing of the contract at Jackson 
and the mailing of it to Memphis. The Supreme Court of Arkansas 
ruled that the fact that appellant was working under employment of 
the Federal Government in Arkansas would not exempt the company 
from the provisions of the Arkansas statutes requiring qualification 
of foreign corporations doing business in the state. The court observed 
that the appellant “was under contract with the government to doa 
specific job in a certain way, using its own equipment and hiring its 
own employees, a typical case of independent contractor, and the 
ordinary relation of employer and employee, master and servant, 
principal and agent did not exist between it and the government. 
That it is an independent contractor and is not a government instru- 
mentality there can be no doubt.” E. E. Morgan Co., Inc. v. State for 
~ Use and Benefit of Phillips County, 150 S. W. 2d 736. Hall & Hall of 
Memphis, Tennessee, and Brewer & Cracraft of Helena, for appellant. 
John L. Anderson and Douglas S. Heslep, of Helena, for appellee. 
(Appeal dismissed for want of a substantial Federal question, 62 S. Ct. 
77, 175.) Reprinted from The Corporation Journal, October, 1941, 
page 10. ; 


32. Corporation held doing business and subject to statutory pen- 
alty where it performed services in Arkansas for Arkansas resident 
and guaranteed to perform similar services at any time within five 
years if original work was not effective. The Supreme Court of 
Arkansas has affirmed a judgment of $1,000 rendered against appel- 
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lant foreign corporation because of doing business in the state with- 
out qualifying under the statutes. Service was made upon the Auditor 
of State in April, 1941. The Supreme Court found “ample testimony 
in the record of a substantial nature to sustain the court’s finding that 
appellant was doing business in the state” in the evidence that the 
corporation had entered into a contract in 1939 with a resident of 
Arkansas to perform certain services in exterminating termites in the 
resident’s building and in its guarantee to treat the building again 
at any time within five years if termites reappeared there. “Appellant 
finally contends,” said the court, “that it was not doing business in 
Arkansas on April 9, 1941, when summons was issued. We think this 
contention is untenable for the reason that the guarantee provided in 
the contract, supra, continues over a period of five years from April 
5, 1939.” Vaccinol Products Corporation v. State for Use and Benefit 
of Phillips County, 156 S. W. 2d 250, Dinning & Dinning of Helena, for 
appellant. John L. Anderson and Douglas S. Heslep of Helena, 
for appellee. Reprinted from The Corporation Journal, March, 1942, 
page 129. 


33. Accepting oil lease and relying upon expectant production in 
Arkansas for compensation under an Oklahoma contract, held not 
doing business. In an action in which the State of Arkansas sought 
to recover a penalty of $2,500 from an Oklahoma company for having 
transacted business in Arkansas without being licensed as a foreign 
corporation, the evidence showed the company had supplied 1,500 
feet of casing for an Arkansas well to a company in that state under 
a rental agreement, made in Oklahoma, with a right to reclaim the 
casing if the well did not produce oil, and, in addition, an assignment 
of royalty interests was to be made to the defendant, which employed 
one Hall “to ‘pull’ the casing” and do certain supervisory work. The 
Supreme Court of Arkansas ordered the cause dismissed, saying: 
“Because the statute is highly penal it should not be invoked except 
in cases where the evidence warrants a belief that the corporation is, 
in fact, doing business within the state Accepting oil leases and 
relying upon expectant production for compensation under a contract 
made in Oklahoma is not a transaction detrimental to public welfare. 
At most the Oklahoma corporation was only looking after develop- 
ment of property in which it had an interest in expectancy, and the 
activities of Hall were nothing more than precautionary supervision 
in respect of personal property let to Arkansas Oil and Mining Com- 
pany on terms that might, or might not, produce returns. It was a 
speculative venture carried out pursuant to an Oklahoma contract.” 
Murray Tool & Supply Co: v. State, for Use and Benefit of Crawford 
County, 159 S. W. 2d 71. Fist, Duberry & Bragg of Tulsa, Okla., 
and R. S. Wilson of Van Buren, for appellant. Ray Blair of Paris 
and Carl K. Creekmore of Van Buren, for appellee. Reprinted from 
The Corporation Journal, June, 1942, page 202. 
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1. In the case of Komnick Brick Company v. British Columbia Press 
Brick Company, 17 B. C. R. 454, the plaintiff, an Ontario corporation, 
entered into a contract with the defendant for the sale to it of a brick 
making plant to be erected and installed in British Columbia by the 
plaintiff and to be there tested and demonstrated to be of a specified 
capacity. The British Columbia Court of Appeal held that the con- 
tracts and business in question were made and carried out in contra- 
vention of the prohibition of the statute. This case was reversed 
on appeal, by the Supreme Court of Canada, 56 S. C. R. 539, but on 
a different ground, namely, that the plaintiff, having obtained a 
license, was entitled to have its action reinstated. 


2. In News Publishing Co. v. Armstrong Stage & Taxi Co., (1933) 
3 D. L. R. 568, it was held by the Yale County Court that where a 
Nova Scotia company had in the Province of British Columbia 
neither a resident agent, a representative, a warehouse, an office or 
a place of business, and distributed’its merchandise by sending it to 
a delivery company, which, in turn, delivered them to the customers, 
this was not the “carrying on of business” in British Columbia so as 
to require registration under the laws of that Province. Solicitation 
of certain orders for the company by a commercial traveler in Brit- 
ish Columbia, who was also active on behalf of other companies, 
was held to be an “isolated instance” which also would not con- 
stitute a “carrying on of business.” 


3. An unlicensed extra-provincial company, carrying on business 
within the province, sued for a balance due on a contract to deliver 
building stone, entered into within the province. It was held that 
as the act to be done in pursuance to the contract was prohibited by 
statute, the contract was therefore unenforceable. Northwestern Con- 


struction Co. v. Young, 13 B. C. R. 297. 


4. An action was brought by a corporation incorporated under the 
Dominion Law and domiciled in Ontario, but not licensed in British 
Columbia, to recover the contract price of goods sold on an order 
taken by the corporation’s agent in British Columbia, the contract 
having been signed in British Columbia by the defendants, though 
subject to ratification in Ontario. The court held that the contract 
sued upon was made in British Columbia and was therefore illegal 
and void by reason of the 123d section of the Companies Act of 1897, 
following the decision in Northwestern Construction Co. v. Young, 
13 B. C. 297, the court saying: “I think the plaintiffs in these cir- 
cumstances were carrying on or doing business in British Columbia 
under a contract made in British Columbia.” ‘Watrous Engine Works 
Co. v. O’Kanagan Lumber Co., 14 B. C. R. 238. 
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5. The institution of a suit is not the transaction of business in the 
province and a foreign corporation may sue in the Courts of British 
~ Columbia notwithstanding that it is not registered. Lilly Co. v. Johnston 
Fisheries Co., 10 Western Law Reporter 2. 


CALIFORNIA 


1. Sec. 4c. 190 Stats. 1915, requires every corporation “now do- 
ing intrastate business in this State, to procure annually from the 
Secretary of State a license authorizing the transaction of such 
business in this state, and to pay therefor the license tax prescribed 
herein.” A railroad which begins and ends in Nevada, but which 
maintains its general offices at Los Angeles, is doing an intrastate 
business” in California in the sense of this act. At this office the 
corporation held its directors’ meetings, kept its books, made de- 
posits and disbursements and purchased supplies. Bullfrog, Gold- 
field R. Co. v. Jordan, 174 Cal. 342; 163 Pac. 40. C. O. Whittemore, 
of Los Angeles, for petitioner. U.S. Webb, Atty. Gen., and Ray- 
mond Benjamin, Chief Deputy Atty. Gen., for respondent. Reprinted 
from The Corporation Journal, March 31, 1917, page 326. 


2. Taking a single assignment of an installment contract for a 
sale of a piano is not “doing business” so as to require qualification. 
W.W. Kimball Co. v. Read, 185 Pac. 192. Willard P. Smith, of San 
Francisco, for appellant. Franklin P. Bull, of San Francisco, for re- 
ease Reprinted from The Corporation Journal, January, 1920, 
page 95. , 


3. Bringing an action by an unqualified foreign corporation that 
has ceased to do business in California to recover on account of 
business done at a time it was qualified does not in itself constitute 
“doing business.” Such is the decision here of the District Court 
of Appeals, Fourth District, California, affirming the judgment be- 
low. The court says: “Where a foreign corporation has complied 
with the provisions of law enabling it to do business in this state, 
and has subsequently withdrawn from such intrastate business, and 
filed the certificate thereof in the proper manner, there is nothing 
in our law to prevent it from subsequently maintaining an action 
to collect an account that arose while it was lawfully doing business 
in this state, and the filing of such an action does not constitute 
doing business within the meaning of the statute.” St. 1923, p. 
1037, §7. Indian Refining Co., Inc., v. Royal Oil Co., Inc., et al., 283 
P. 856. David W. Richards, of San Bernardino, for appellants. N. C. 
Peters, of San Bernardino, for respondent. Reprinted from The. Cor- 
poration Journal, October, 1930, page 231. 
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4. Michigan partnership association, limited, admitted to do busi- 
ness in California as a foreign corporation is considered to be such 
by California. Action involving refusal to accept deed to property 
under a contract of sale ‘ ‘solely | on the ground that respondent is in 
fact a partnership, and as such has no power or capacity to hold or 
convey title to real property in its firm name.” The Supreme Court 
of California affirms the judgment below for plaintiff, a Michigan 
limited partnership, licensed to do business in California under its 
laws applicable to foreign corporations. The court found it un- 
necessary to decide whether or not the Uniform Partnership Act 
adopted by California after the property in question was acquired 
by the Michigan organization and which act specifically authorizes 
the acquiring and conveying of real property in the name of a part- 
nership, is retroactive, as it holds that respondent, so far as its power 
to hold or convey real property is concerned, is not a partnership 
but a corporation. Examining the Michigan law under which re- 
spondent was organized it is found that though called “partnership 
associations, limited,” such associations possess all the powers and 
attributes of a corporation; Michigan holds such organizations to be 
corporations or quasi corporations; even if Michigan did not do so, 
or even if she treated such associations as common-law partner- 
ships, California would not be bound: “If the powers and faculties 
conferred upon it are such as to make it essentially a corporation, it 
will be held to be such, regardless of what or how the state of its 
creation calls or treats it.” Hiull-Davis Co., Limited v. Atwell, 10 P. 
(2d) 463. J. F. Coonan, of Eureka, for appellant. Hae Nelson and 
Nelson & Ricks, all of Eureka, for respondent. Reprinted from The 
Corporation Journal, January, 1933, page 298. 


5. Stock of California corporation owned by foreign corporation 
may be voted by latter, though not licensed to do business in state. 
The fundamental question here decided is whether or not an assess- 
ment laid on stock of a certain California corporation is enforceable; 
incidental thereto, the California District Court of Appeal, Third 
- Appellate District, affirming the judgment below sustaining the 
assessment, held as stated in the caption hereof. Complaint was 
made that in the steps leading up to the assessment there had been 
counted votes cast by a foreign corporation allegedly doing business 
in California though not licensed. The court says: “Our attention 
has not been called to any case holding that the mere ownership of 
stock in a domestic corporation by a foreign corporation constitutes 
the transaction of business by a foreign corporation within this state. 
* * * Even though it should be held that owning stock by a 
foreign corporation in a domestic corporation is doing business, the 
voting of the stock does not appear to be prohibited by Section 408, 
California Civil Code. The acts there prohibited, and for which 
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penalties are attached, do not include the voting of stock.” Farbstein, 
as Administrator etc. v. Pacific Oil Tool Co., Lid., 15 P. (2d) 766. R. 
Dechter, of Los Angeles, for appellant, Robert H. Dunlap and George 
R. Larwill, both of Los Angeles, for respondent. Reprinted from The 
Corporation Journal, January, 1933, page 299. 


6. Action on a note by an unlicensed foreign corporation. A 
Texas corporation, not licensed to do business in California, agreed, 
in Texas, to purchase a certain prospective cotton crop to be grown 
in California, and advanced, under the agreement to purchase, a 
certain sum to finance the production of the crop, taking a note 
for the advance together with a crop mortgage. Action on the note. 
One defense presented was that the Texas corporation was not 
licensed under the California foreign corporation laws, was doing 
business in the state, and so was without capacity to sue in the 
state courts. The California District Court of Appeal, Fourth Dis- 
trict, holds that “there is ample evidence to support the court’s 
findings upon the subject” which were that the Texas corporation 
at the time of the transaction was engaged in California in inter- 
state commerce solely and not in intrastate commerce there, and 
so was entitled to sue in the state courts. Crespi & Co. v. Giffin et al., 
23 P. (2d) 47. Irvine P. Aten, of Fresno, for appellant. G. L. 
Aynesworth, of Fresno, for respondent. Reprinted from The Corpora- 
tion Journal, October, 1933, page 14. 


7. The Supreme Court of the United States affirms judgment of 
Federal District Court that corporation engaged in interstate com- 
merce, having general agents in California, was obliged to collect 
the California use tax, to register as a dealer and to file reports. 
In Felt and Tarrant Manufacturing Co. v. Corbett et al., 23 F. Supp. 
186, the United States District Court, Southern District of Cali- 
fornia, Central Division, ruled that an Illinois corporation engaged 
in California in interstate commerce, having general agents in that 
state, was obliged to collect the California use tax, to register as a 
dealer and to file use tax reports. Upon appeal, the Supreme Court 
of the United States has affirmed the judgment of the District Court, 
overruling contentions that the California Use Tax Act of 1935, as 
applied by the lower court, was repugnant to the “interstate com- 
merce” clause of the Federal Constitution or that the appellant 
company was thus deprived of property without due process of 
law contrary to the Fourteenth Amendment. Felt and Tarrant Manu- 
facturing Co. v. Gallagher et al., Supreme Court of the United States, 
January 30, 1939; Docket No. 302; 59 S. Ct. 376. Commerce Clearing 
House Court Decisions Requisition No. 209294. Dempsey & Mackay 
of Los Angeles, California, for appellant. Reprinted from The Cor- 
poration Journal, March, 1939, page 346. 
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8. Two isolated transactions do not constitute “doing business.” 
Plaintiff, an unlicensed foreign corporation, was alleged to have 
transacted intrastate business in California through two isolated 
transactions. The District Court of Appeal, Third District, ruled 
that two such transactions did not constitute doing intrastate busi- 
ness, under a statute which defined such business as “entering into 
repeated and successive transactions of its business in this State, 
other than interstate or foreign commerce.” McMillan Process Co. v. 
Brown, 91 P. 2d 613. Frank Thompson and H. C. Nelson of Eureka, 
for appellants. Irwin T. Quinn of Eureka, for respondent. Reprinted 
from The Corporation Journal, December, 1939, page 57. 


9. Unqualified foreign corporation held empowered to maintain 
suit where engaged solely in interstate and foreign commerce. Peti- 
tioner was a foreign corporation, engaged in California solely in 
interstate and foreign commerce. The District Court of Appeal, 
Second District, Division 2, ruled that petitioner could maintain suit, 
although it had not recorded certified copies of its articles of incor- 
poration with the secretary of state and county clerk, as required by 
section 405, Civil Code, since those requirements are not applicable 
to foreign corporations engaged solely in interstate and foreign com- 
merce and the disability concerning the maintenance of suit found 
in the statute is related to intrastate business. Dant & Russell, Inc. 
v. Board of Supervisors of Los Angeles County, et al., 128 P. 2d 389. 
Stanton & Stanton and Henry C. Ruhr of Los Angeles, for appel- 
‘lant. J. H. O’Connor, Co. Counsel, and Gordon Boller, Deputy Co. 
Counsel of Los Angeles, for respondents. Reprinted from The Cor- 
poration Journal, November, 1942, page 251. 


COLORADO 


1. Personal liability, as partners, of officers, agents, and stock- 
holders of unqualified foreign corporation, on a Colorado contract. 
The defendant-appellants are the directors, officers, and agents (and 
presumably sole stockholders) of a Delaware corporation engaged in 
the investment business, including the purchase and sale of bonds 
and other securities, with its principal office for the conduct of the 
business located in Denver. No attempt had been made by the 
company to comply with the requirements of the Colorado statutes 
relating to foreign corporations doing business in the state. Action 
is against the defendants as partners (Section 2324, C. L. 1921) on 
a contract for the sale of certain bonds by the corporation to a 
Washington corporation, which contract the Colorado Supreme 
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Court, in affirming the judgment below, holds to have been made 
in Colorado since the acceptance of the offer to buy (that is, the con- 
firmation of the sale) was effected in that state. The defendants 
contended that the contract was one consummated in Washington, 
and so that the statute did not apply; it was also contended that 
the offer and acceptance constituted a transaction in interstate 
commerce. The court finds no merit in the latter contention, and 
as stated, confirms the judgment below holding the defendants 
jointly and severally personally liable for damages for the failure 
of the corporation to make delivery of the bonds which it had con- 
tracted to sell to plaintiff and which, on closing of the contract, the 
latter had immediately resold at an advance in price. Keeler, et al. 
v. Union Trust Co., 84 Colo. 353. Fillius, Fillius & Winters (Rich- 
Atmel. of counsel), alleot Mefiver, for -plaintifii in error. 
Hindry, Friedman & Brewster, of Denver, for defendant in error. 
Reprinted from The Corporation Journal, November, 1928, page 275. 


2. A not unusual method employed by corporations in disposing 
of their product in a foreign state is by consignment. By consign- 
ment is meant the shipping of the product to an independent dealer 
or factor, who sells, apparently by and for his own account, to 
whom he pleases. The proceeds, less commission or factorage, are 
transmitted by the consignee to the corporation. In all such cases 
a restricted title to the product is in the consignee. Where sale on 
consignment alone is involved the courts have been nearly uniform 
in holding that such transactions constitute interstate commerce, 
relieving the foreign corporation from the necessity of qualifying. 
A leading case on this subject is that of Butler Brothers v. United 
States Rubber Company, 156 Federal 1, the decision being by the 
United States Circuit Court of Appeals in 1908. (Certiorari denied 
Dyaticaoupreme, Court. o1.tue United states, 212.U..5. 5/7,), “That 
case involved the consigning of rubber goods to Butler Brothers, a 
Colorado shoe corporation. The shoe company maintained a place 
of business from which the goods were sold, bearing all the expense, 
and any loss, if any, in connection with receiving, storing and selling 
the goods. The purchasers of the goods from the shoe company 
were its customers and were liable to it for the purchase price. The 
shoe company retained a certain amount for its services in the sale of 
the goods and transmitted the balance to the rubber company. The 
court held that such transactions constituted interstate commerce 
and, therefore, qualification was unnecessary. J. E. Robinson 
(Charles Jz: Hughes, Jr:, on the brief), for appellant.. Henry T. 
Rogers (Lucius M. Cuthbert, Daniel B. Ellis, and Pierpont Fuller, 
on the brief), for the appellee. Reprinted from The Corporation 
Journal, June, 1931, page 413. 
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1. Solicitation of contracts for insertion of names in publication 
printed by foreign corporation in another state held not “doing 
business” so as to necessitate qualification. There are so few Con- 
necticut “doing business” cases to be found in the reports that 
a recent decision on the subject by the Connecticut Supreme Court 
of Errors is of special interest. A New York corporation had its 
principal place of business in New York City, where, among other 
publications, it printed a book listing insurance attorneys through- 
out the country. An agent of the company solicited contracts in 
Connecticut for the listing of attorneys’ names, the contracts being 
forwarded to the New York office for acceptance. An office of the 
corporation was maintained in Hartford, Connecticut, for the 
accommodation of agents and subscribers in communicating with 
the home office. The company had no bank account, money or 
property in Connecticut, and there was no representative con- 
stantly in the state. The court, regarding the contracts as New 
York contracts, because accepted there, ruled that the corporation 
was not “doing business” in Connecticut so as to require it to be 
qualified when suing upon a contract solicited and consummated in 
the way outlined. The presence of the New York company’s name 
on the Hartford office door and in the local telephone book was not 
regarded as bringing the corporation within the statutes requiring 
qualification. Alfred M. Best Company, Inc. v. Goldstein, 1 A. 2d 
140. Bernard P. Kopkind, Clarence A. Hadden, Daniel Pouzzner 
and William L. Hadden of New Haven, for appellant. Maxwell 
H. Goldstein of New Haven, pro se. Reprinted from The Corpora- 
tion Journal, November, 1938, page 254. 


2. Compiling data in state concerning defendant’s insurance risks, 
followed by analysis and formulation of recommendations in another 
state, held not “doing business.” Plaintiff New York corporation 
sought to recover compensation for services performed for the defend- 
ant Connecticut corporation under a contract signed by the plaintiff 
in New York and forwarded by mail to the defendant and signed by 
it at New Haven. The fact that plaintiff was not licensed as a foreign 
corporation was pleaded as a defense by the defendant, thus raising 
the question as to whether plaintiff was “doing business” in Connecticut. 
It had no office or place of business there and maintained no agents, 
solicitors or employees in the state. Under the contract, plaintiff sent 
a representative to New Haven to inspect defendant’s plant. He 
acquired data concerning risks to which defendant might be liable 
resulting from its ownership of property, employment of help and 
the conduct of its business and from any other cause subjecting it to 
any risk, together with information concerning its insurance policies. 
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This data was taken to plaintiff’s New York office, where it was 
analyzed and a report with recommendations as to insurance coverage 
sent to defendant, for which a charge was made. The Superior Court, 
New Haven County, overruled defendant’s plea, regarding plaintiff 
as not carrying on business in Connecticut under the circumstances. 
It concluded that the activity carried on in Connecticut was nothing 
more than a search for information, noting that its analysis and the 
formulation of recommendations were effected in New York. “This 
search for information,” said the court, “does not constitute the 
transaction of business in this state within the intention of the term as 
used in our statutes.” Surveyors, Inc. v. Berger Brothers Co., 9 Conn. 
Sup. 176. CCH Court Decisions Requisition No. 261796. Reprinted 
from The Corporation Journal, October, 1941, page 10. 


DELAWARE 


1. Corporation making sales in interstate commerce held not sub- 
ject to occupational license tax. Plaintiff, a Minnesota corporation, 
sought to recover the balance due upon two contracts for the sale 
of certain scales. ‘The defendant had abandoned a defense that 
plaintiff had not qualified as a foreign corporation, and relied upon 
plaintiff’s non-compliance with the Delaware statute requiring the 
payment of a merchant’s occupational license tax. Plaintiff had no 
regular place of business in Delaware and had no stock of goods 
in the state. The orders for the machines were taken while they 
were outside the state, after which they were shipped into the state 
to fill the orders. The Superior Court of Delaware, New Castle 
County, holds the shipment to have been made in the furtherance 
of interstate commerce, and that the plaintiff was not required to 
take out an occupational license in Delaware. Waulmington Dry 
Goods Co. v. National Automatic Machine Co., 190 A. 735.. Edmund 
S. Hellings and Ivan Culbertson of Wilmington, for National Auto- 
matic Machine Co. Biggs, Biggs & Lynch of Wilmington, for 
Wilmington Dry Goods Co. Reprinted from The Corporation Journal, 
June, 1937, page 415. 


DISTRICT OF COLUMBIA 


1. Baseball exhibit not “commerce” nor is it “interstate com- 
merce” merely because the players in order to give the exhibition 
must cross state lines. Federal Base Ball Club of Baltimore, Inc. 
v. National League of Professional Base Ball Clubs et al., 42 S. Ct. 
465. Charles A. Douglas, of Washington, D. C., Wm. L. Marbury, 
of Baltimore, Md., and William L. Rawls, Hugh H. Obear, Jo. V. 
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Morgan, and Charles S. Douglas, all of Washington, D. C., and L. 
Edwin Goldman, of Baltimore, Md., for plaintiff in error. George 
Wharton Pepper, of Philadelphia, Pa., and Benjamin S. Minor, of 
Washington, D. C., for defendants in error. Reprinted from The 
Corporation Journal, April-June, 1922, page 77. 


2. Arranging for the placement of advertising by mail held not 
to be doing business in interstate commerce. The District Court 
of the United States for the District of Columbia has ruled that 
an advertising agency was not entitled to an injunction restrain- 
ing the collection of the District of Columbia Business Privilege 
Tax from it on the ground that it was engaged in interstate com- 
merce, where it contracted for advertising space in media located 
outside the District of Columbia and forwarded through the United 
States mail the copy and layouts to be published. Berry v. Hazen 
et al., District Court of the United States for the District of Colum- 
bia, November 22, 1937. Commerce Clearing House Court Deci- 
sions Requisition No. 186177. Reprinted from The Corporation 
Journal, January, 1938, page 82. 


3. Business Privilege Tax, insofar as imposed upon gross receipts 
from interstate commerce, ruled invalid. The District Court of the 
United States for the District of Columbia has held that Congress, 
when enacting that portion of the District of Columbia Revenue 
Act of 1937 imposing a tax for the privilege of carrying on business 
in the District until July 1, 1938, based on gross receipts, was with- 
out power to burden interstate commerce by levying upon that 
portion of gross receipts derived from interstate commerce. District 
Grocery Stores, Inc. v. District of Columbia, 24 F. Supp. 447. 
Reprinted from The Corporation Journal, October, 1938, page 230. 


4. Business privilege tax levy upon gross receipts from transac- 
tions in interstate commerce upheld by United States Court of 
Appeals for the District of Columbia. In an action involving the 
District of Columbia business privilege tax for the year 1937-1938, 
based upon receipts during the calendar year 1936, the United States 
Court of Appeals for the District of Columbia has ruled that Con- 
gress, in legislating for the District of Columbia, has the power under 
the Constitution to levy a tax upon the gross receipts from transac- 
tions carried on in interstate commerce. Said the court: “When it 
legislates for the District, Congress acts as a legislature of national 
character, exercising complete legislative control as contrasted with 
the limited power of a state legislature, on the one hand, and as 
contrasted with the limited sovereignty which Congress exercises 
within the boundaries of the states, on the other. As the commerce 
clause operates as a limitation solely upon the states, it constitutes 
no bar to the action of Congress in any event.” Neild and Sauerhoff 
v. District of Columbia, 110 F. 2d 246. Alvin L. Newmeyer and David 
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G. Bress of Washington, for appellants. Elwood H. Seal, Corpora- 
tion Counsel and Vernon E. West, Principal Assistant Corporation 
Counsel and Glenn Simmon, Assistant Corporation Counsel, of Wash- 
ington, for appellee. Reprinted from The Corporation Journal, April, 
1940, page 159. 


FLORIDA 


1. Unqualified foreign trust company trustee may use state courts 
to foreclose a mortgage held by the trust. So holds the Supreme 
Court of Florida, Division A, affirming the decree of the chancellor. 
The Trust Company (of Philadelphia) and the other trustee of a 
certain trust sold trust realty for cash and promissory notes secured 
by a mortgage on the real estate. Eventually, the trustees filed their 
bill of complaint to foreclose the mortgage. It was urged that as the 
trust company was a foreign corporation and was not licensed to do 
business in Florida it could not bring the action (Chapter 8531, Acts 
of 1921, as amended by Chapter 9287, Acts of 1923). The court con- 
tents itself by saying, per curiam: “We have examined the basis 
of appellants’ contention, and we do not think it is well grounded.” 
Ocean & Lake Realty Co., et al. v. Cragin, et al., 121 So. 460. Flem- 
ing, Hamilton, Diver, Lichliter & Fleming, of Jacksonville, for ap- 
pellants. Wideman & Wideman, of West Palm Beach, for appellee. 
Reprinted from The Corporation Journal, October, 1929, page 11. 


2. Municipal license tax on local office of foreign corporation en- 
gaged in interstate commerce only in state held unlawful interference 
with such commerce. A Miami, Florida, ordinance provides for a 
$25 license fee for every business, etc., engaged in, in any building, 
ete., within the city. Petitioner here was a “branch sales manager” 
of an Illinois corporation having its principal place of business in 
Indiana; he was in charge of a two-room office in Miami equipped 
with desks, telephones, etc.; there were office employees and sales- 
men working under his direction; samples of the company’s products 
were kept on hand at the office (the company was engaged in the 
manufacture and sale of wearing apparel direct to customers on 
orders solicited by the petitioner and his fellow employees, the goods 
being shipped from without the state to Florida customers, C. O. D.) ; 
he was called on to pay the license fee; he refused to pay; he was 
_ arrested and convicted of violating the ordinance ; his conviction was 
affirmed by a circuit court; the Florida Supreme Court quashes the 
judgment of affirmation. The court says: “The business actually 
carried on by petitioner in the instant case was exclusively interstate 
commerce. The tax sought to be imposed upon the office or business 
was one upon a means or occupation of carrying on interstate com- 
merce,” and so, is not to be imposed. The opinion is quite long and 
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many cases are cited, quoted from, and discussed. Myers v. City of 
Miami, 131 So. 375. Shutts & Bowen, J. F. McPherson, and Herbert 
S. Sawyer, all of Miami, for petitioner. J. W. Watson, of Miami, 
for respondent. Reprinted from The Corporation Journal, March, 
1931, page 350. 


3. Officers of New York corporation held not personally liable as 
partners on transaction entered into in Florida by the corporation 
at a time when it was not licensed to do business in Florida. Deci- 
sion on rehearing. In The Corporation Journal for May, 1931, at 
page 393, in a digest of the original finding in this cause, it was said, 
in part: “A New York corporation, not then licensed to do busi- 
ness in Florida, purchased certain Florida real estate, giving a note 
secured by a mortgage on the property for a portion of the purchase 
price. Some months later the corporation was licensed to do business 
in Florida. Thereafter, the note not having been paid, when due, 
this action was brought against the president and secretary, indi- 
vidually, as partners, on the note ($17,500, with interest at 8%). 
Reversing the court below, in a four to two decision, the Florida 
Supreme Court holds that the defendants are liable, on the authority 
of Taylor v. Branham, 35 Fla. 297, 17 So. 552. It was pleaded that 
the purchase of land and the execution of the mortgage and note 
constitute the sole transaction of business in Florida by the corpo- 
ration.” On rehearing, the court reverses its original holding, and, 
in a five to one decision, affirms the judgment below for defendants. 
The decision is based on the final clause of Section 4095 of the Re- 
vised General Statutes (the section provides that no foreign corpo- 
ration shall transact any business or acquire, hold or dispose of any 
property in the state unless and until qualified, subject to penalties) 
which clause provides that ‘no violation of this act shall affect the title 
to property thus acquired, held or disposed of in violation of the provi- 
sions hereof.” The court says: “It appears, therefore, that in its 
corporate capacity, a foreign corporation lawfully organized under 
the laws of another state, may actually take, subject to the specific 
penalties provided by law for a violation of the statute, valid title to 
property in Florida,” and, as no violation of the law shall “affect the 
title” to the property so acquired “it would seem to follow that notes 
and mortgages executed by the corporation as a part of the transac- 
tion by which the title was acquired in such corporate capacity, 
might also be regarded as having been executed in a corporate 
capacity as a consideration for such title.” It is stated: “On re- 
hearing granted a majority of the court have reached the conclusion 
that it is unnecessary to finally decide in this case [in the original 
decision the court said “The doctrine is well settled in this State’’] 
whether or not the stockholders or officers of a foreign corporation 
may be held individually liable as partners when they undertake to 
transact business in this State in the name of such foreign corpora- 
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tion when it is not authorized under Florida laws to transact busi- 
ness here. That question will be left open for future consideration 
and determination in some appropriate case where such question 
is necessarily involved and required to be definitely decided. 
Herbert H. Page, Inc. v. Henry C. Finch and Millicent M. Finch, as 
partners doing business under the firm name of Broadalbin Storage 
Company, 136 So. 496. Stapp, Gourley, Vining & Ward, of Miami, 
for plaintiff in error. Worth W. Trammell and Loftin Stokes & 
Calkins, all of Miami, for defendants in error. Reprinted from The 
Corporation Journal, October, 1931, page 14. 


4. Unlicensed foreign corporation doing construction work in state 
may not enforce lien for labor and material in connection with such 
work even though the corporation subsequently qualifies. Two Vir- 
ginia corporations, not licensed to do business in Florida, engaged 
in the construction of a building in Florida. After completion of 
the work the corporations qualified under the Florida foreign corpo- 
ration law. Subsequent to as well as prior to qualification notices 
of liens for labor and material furnished were filed. Suits instituted 
for foreclosure of liens. The Florida foreign corporation law does 
not (now) attempt to invalidate, in toto, acts within the state by 
an unqualified foreign corporation, but its contracts are unenforce- 
able until a permit to do business shall have been obtained. Revers- 
ing the court below, to the extent of eliminating the adjudication 
of any lien in favor of the two Virginia corporations, the Florida 
Supreme Court says that there is nothing in the state foreign cor- 
poration law according to these corporations, though they qualified 
subsequent to the time when the labor and materials, sought to be 
covered by the liens, were furnished, the right to acquire and enforce 
liens for such labor and materials furnished at a time when they 
were not licensed. These are “not suits to enforce a contract.” 
Robert C. Hogue v. D. N. Morrison Construction Company, et al., 
156 So. 377. Reprinted from The Corporation Journal, November, 1933, 
page 38. 


5. Unlicensed foreign corporation may recover property; inter- 
state commerce. The Mergenthaler Linotype Company, a foreign 
corporation brought this action of replevin to recover certain prop- 
erty upon default. Because of the fact that the original conditional 
buyers’s rights had been twice transferred to others in the state, the 
lower court was of the opinion that these transactions constituted 
local transactions in which no interstate commerce was involved, 
being separate and apart from the original interstate sale and ship- 
ment, and, consequently because of the corporation’s failure to 
qualify the action abated. The Supreme Court of Florida (Divi- 
sion A), however, reverses, saying that the contract was made by 
a resident agent of the corporation with a resident of Florida for 
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the purchase of manufactured articles to be shipped from another 
state, the title to remain in the seller with the right to retake the 
property upon default in payment. ‘This was an interstate trans- 
action and the seller’s right to enforce the sale contract remains even 
though the buyer’s possession and rights be transferred to successive 
assignees with the knowledge of the seller. The fact that the seller’s 
agent is a resident of Florida does not alter the seller’s rights; nor 
does the fact that the corporation did not pursue its rights until 
after the buyer’s possession and rights had been transferred more 
than once affect the corporation’s rights under the contract in the 
instant case. “The controlling law does not require foreign corpo- 
rations to qualify to do business in the state before it can enforce 
in the courts of the state its rights under a contract involving an 
interstate sale and delivery of personal property.” Mergenthaler 
Linotype Co. v. Gore, 160 So. 481. Troy C. Musselwhite and Maguire 
& Voorhis, all of Orlando, for plaintiff in error. Wells & Hall, of 
Leesburg, and J. W. Hunter, of Tavares, for defendant in error. 
Reprinted from The Corporation Journal, November, 1935, page 39. 


6. Statute barring unqualified foreign corporation from maintain- 
ing action construed to permit recovery where corporation qualified 
before final decree. Appellee, a Maryland corporation obtained a 
deficiency decree under a foreclosure of a chattel mortgage. Appel- 
lant asked that the suit be abated on the ground that the corporation 
had not, at the time of filing its complaint, qualified to do business 
in Florida and that it is provided by statute that no action shall be 
“maintained or recovery had in any of the courts” of Florida by“any 
foreign corporation until it qualifies to transact business. The com- 
pany, had, however, qualified after the complaint was filed and be- 
fore the final decree. The court, in refusing to dismiss the suit, 
said: “It will be observed that the statute inhibits the maintenance 
of any action or suit. It makes no reference to the institution of 
one. The rule generally approved is that where the statute merely 
forbids the maintenance of a suit by a foreign corporation, it is not 
prohibited from instituting one; but if challenged, further action on 
it is stayed or it becomes dormant pending the corporation’s com- 
pliance with the law. In the case at bar appellee had not qualified 
at the time suit was instituted but did so during the progress of 
the suit and prior to final decree. This was sufficient.” Burton v. 
Oliver Farm Equipment Sales Company, 163 So. 468. F. R. Hocker 
of Ocala, for appellant. C. A. Savage; Jr.-of Ocala, formappellee: 
Reprinted from The Corporation Journal, January, 1936, page 82. 


7. Shipments by foreign corporation to its agent within state, 
followed by sale of goods there, held doing business. An unqualified 
foreign corporation making shipments to its agent in Florida, who 
later sells the goods shipped to Florida customers, is doing business 
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in that state, since the goods come to rest and lose their interstate 
character upon receipt in Florida by the agent, who disposes of them 
in intrastate commerce to the customers of the foreign corporation. 
A judgment for the defendant was affirmed, with leave being granted 
to plaintiff to apply for permission to prosecute the action after com- 
pliance with the statutes providing for qualification. Reliance Fer- 
tilizer Co. v. Davis, 169 So. 579. Thomas B. Adams of Jacksonville 
and R. C. Horne of Madison, for plaintiff in error. Davis & Davis 
of Madison, for defendant in error. Reprinted from The Corporation 
Journal, November, 1936, page 254. 


8. Mere acceptance of money and certificate for shares of stock in 
settlement of note in Florida held not “doing business.” The Supreme 
Court of Florida has ruled that the acceptance by an unlicensed foreign 
corporation, through its attorney in Florida, of a sum of money and 
a certificate for shares of stock in a Florida corporation, in settlement 
of a note made by a citizen of Florida and owned by the foreign 
corporation, does not violate Section 6026, Compiled General Laws 
of Florida, 1927, which provides that no foreign corporation “shall 
transact business or acquire, hold or dispose of property in this 
State” until it shall have qualified with the Secretary of State. 
Crockin v. Boston Store of Ft. Myers, Inc., et al., 188 So. 853. Himes 
& Himes of Tampa, for appellant. Treadwell & Treadwell and M. A. 
Rosin of Arcadia, for appellees. Reprinted from The Corporation 
Journal, November, 1939, page 35. 


GEORGIA 


1. When is the erection and installation of machinery interstate 
commerce? This question, important to manufacturing and con- 
tracting companies, was commented upon by the United States 
Supreme Court in the case of Browning v. City of Waycross (Ga.). 
Case No. 259, decided April 6, 1914, 233 U. S. 16, 34 Sup. Ct.°578. 
Browning was the agent for a St. Louis corporation on whose be- 
half he solicited orders for the sale of lightning rods. The price 
paid for the rods included the duty to erect them without further 
charge. The rods were shipped from St. Louis to Browning and 
he erected them for the corporation. The court held that this was 
“doing business” in the City of Waycross, because the affixing of 
the lightning rods to houses was merely the doing of a local act 
after the interstate commerce had completely terminated, and it was 
not within the power of the parties by the form of their contract 
to convert what was exclusively a local business, subject to state 
control, into an interstate commerce business protected by the Com- 
merce clause. The court intimates that an act is intrastate in char- 
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acter when it attempts to connect interstate commerce articles with, 
or to make them a part in the state of property which is not and 
cannot be the subject of interstate commerce, but concludes by say- 
ing: “Of course we are not called upon here to consider how far 
interstate commerce might be held to continue to apply to an article 
shipped from one state to another, after delivery, and up to and 
including the time when the article was put together or made 
operative in the place of destination in a case where because of some 
intrinsic and peculiar quality or inherent complexity of the article, 
the making of such agreement was essential to the accomplishment 
of the interstate transaction.” Richard A. Jones, J. L. Sweat, and 
Nathan Frank, for plaintiff in error. T. S. Felder, Attorney General 
of Georgia, and W. W. Lambdin, for defendant in error. Reprinted 
from The Corporation Journal, March-June, 1914, page 3. 


2. Income tax law of 1929 held to apply to income from sale of 
products of Georgia mines sold in other states. The Supreme 
Court of Georgia has held that, under the income tax law of 1929, 
a New Jersey corporation with its principal office in New Jersey, 
owning certain lands and mineral rights in Georgia, mining clay 
there and shipping it out of Georgia on orders taken at the New 
Jersey office and at a sales office in New York, having no officer or 
business office in Georgia and making payment of its Georgia ex- 
penses direct from the New Jersey office, there being no Georgia 
customers for its products, was taxable under that act upon a pro- 
portion of its entire net income attributable to business done in 
Georgia. In so holding the court reversed the judgment of the 
Court of Appeals of Georgia, reported at 190 S. E. 623, to the 
effect that such income was not taxable. State Revenue Commission 
v. Edgar Brothers Co., 194 S. E. 505; appeal dismissed, 58 S. Ct. 761. 
M. J. Yoemans, Atty. Gen., O. H. Dukes and Marshall L. Allison, 
Assts. Atty. Gen., for plaintiffs in error. Park & Strozier and Orville 
A. Park, Jr., of Macon, for defendant in error. Reprinted from The 
Corporation Journal, March, 1938, page 135. 


3. City ordinance imposing license fee upon “local broadcasters” 
held not to apply to corporation receiving all of its revenue by 
reason of ability to broadcast to recipients both within and without 
the state. The City of Atlanta, by ordinance, imposed a business 
license tax upon “local broadcasters” whose facilities were used to 
advertise the merchandise or services of those doing business in 
Atlanta “to the general public residents of the City of Atlanta and 
the State of Georgia,” an annual fee of $300. being imposed. There 
was an exemption in the ordinance of any radio-broadcasting station 
with its entire time and all facilities used to broadcast matter 
brought to Atlanta by wire or wireless and rebroadcast or where 
advertisement broadcast was intended entirely for the benefit of 


38 


GEORGIA—IDAHO 


persons who were nonresidents of Atlanta and the State of Georgia. 
The lower court had held the ordinance unconstitutional as applied 
to a corporation operating a station in Atlanta which broadcast not 
only local advertisements of merchants and dealers having their 
places of business in Atlanta but which also rebroadcast programs 
originating in other states, all programs reaching not only persons 
in Atlanta and Georgia but also in many other states. The Supreme 
Court of Georgia, while finding it was not necessary to pass on the 
constitutionality of the ordinance, ruled that it did not apply to the 
corporation sought to be brought within its terms, as the company 
received all of its revenue by reason of its ability to broadcast to 
recipients or prospective customers, both within and without the 
State of Georgia. City of Atlanta v. Atlanta Journal Co., Supreme 
Court of Georgia, September 23, 1938. CCH Court Decisions Requi- 
sition No. 203067. Reprinted from The Corporation Journal, Febru- 
ary, 1939, page 323. 


IDAHO 


In addition to the digests of recent decisions in this state, citations 
of the following decisions (rendered prior to 1930) are taken from 
‘previous editions of this book: 


1. Donaldson v. Thousand Springs Power Co., 162 Pac. 334. 
D, M. Ferry & Co. v. Smith, 209 Pac. 1066. 

. Largilliere Co. v. McConkie, 210 Pac. 207. 

. Adjustment Bureau v. Conley, 255 Pac. 414. 

. Marshall-Wells Co. v. Kramlich et al., 267 Pac. 611. 


6. Unqualified foreign corporation seeking execution on judgment 
already recovered. The Idaho Supreme Court says in the course 
of its opinion here (other comment relative to the case is not es- 
sential): “It is unnecessary to cite authority for saying that * * * 
the right of plaintiff corporations to do business in this state cannot 
be inquired into when they seek execution upon judgments already 
recovered.” Appellants among “a veritable host of errors” set up, 
urged failure to plead that plaintiffs, foreign corporations, had com- 
plied with the statutory requirements as to doing business. Spark- 
man, Sheriff, et al. v. Miller-Cahoon Co., et al., 282 Pac. 273. O. A. 
Johannesen, of Idaho Falls, for appellant. A. H. Wilkie, of Idaho 
Falls, for respondents. Reprinted from The Corporation Journal, 
February, 1930, page 107. 


7. “On doing business” by foreign corporation. Action to fore- 
close a mortgage, brought by an unlicensed foreign corporation. If 
the corporation was doing business in Idaho at the time the contract 
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was entered into it was precluded from suing thereon under the 
state statutes. Affirming the decree of foreclosure entered below 
the Idaho Supreme Court says: “The purchase, beyond the borders 
of Idaho, by a foreign corporation, of promissory notes, the payment 
of which is secured by mortgages on lands in this state; the collec- 
tion of interest accruing on indebtedness evidenced and secured 
thereby, and the commencement and maintenance of suits to collect 
said indebtedness, is not doing business in Idaho within the meaning 
of the statutes (the foreign corporation laws) above referred to.” 
Continental Assurance Co. v. E. D. Ihler and another, 26 P. (2d) 792. 
O. C. Hall, of Twin Falls, for appellants. Frank L. Stephan and 
J. H. Blandsford, of Twin Falls, for respondent. Reprinted from 
The Corporation Journal, January, 1934, page 86. 


8. Investment in mortgages held to be doing business. Respond- 
ent, an unlicensed foreign insurance company, doing no insurance 
business in Idaho, but which invested considerable sums in mort- 
gages on Idaho real estate by acting through a foreign corporation 
licensed in that state, was regarded by the Idaho Supreme Court as 
an investment company and was held, under the circumstances, to 
be doing business so as to be required to qualify. John Hancock 
Mutual Life Insurance Company, respondent, v. Z. L. Girard et al.,. 
defendants, Bertha C. Bressler, appellant, 64 P. (2d) 254. A. H. 
Oversmith of Moscow, Idaho, for appellant. Dean Driscoll of Boise, 
for respondent. Reprinted from The Corporation Journal, November, 


1936, page 254. 


9. Mere ownership of real property in state, unaccompanied by 
doing business, held not to prohibit unlicensed corporation from 
maintaining suit to prevent trespass to real property. In a recent 
Idaho case in which a foreign corporation sought to establish its 
right to the use of a ditch across certain real property of the defend- 
ants, it was alleged by the defendants that the corporation was not 
authorized to do business in Idaho. The Idaho Supreme Court 
refused to deny the corporation the right to maintain suit merely 
upon this allegation, since there was no showing that the corpora- 
tion was doing business in Idaho. The court further observed that 
while the corporation owned a piece of real property in Idaho, it had 
been purchased under a contract of sale executed in Minnesota, call- 
ing for performance there, and that the deed had been delivered in 
Minnesota. This, the court ruled, did not constitute doing business 
in Idaho. Perry et al. v. Reynolds et ux., 122 P. 2d 508. James & © 
James of Gooding and Frank Croner of Fairfield, for appellants. 
Charles Scoggin of Fairfield, for respondents. Reprinted from The 
Corporation Journal, October, 1942, page 225. 
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1. A foreign corporation in holding all or the controlling interest 
in the stock of an Illinois corporation, is held to be “doing business” 
in Illinois. Central Life Securities Co. v. Smith, 236 Fed. 170. 
Samuel Shaw Parks, of Chicago, for appellants. Charles R. Holden, 
of Chicago, for appellees. Reprinted from The Corporation Journal, 
December 30, 1916, page 276. 


2. The giving of notes by a foreign corporation is not transacting 
business in this State. It was not the intention of the statute that 
a foreign corporation could not incur indebtedness in this state for 
the purchase of supplies or property or otherwise, or give notes or 
obligations for its indebtedness, without complying with the condi- 
tions for procuring a license to transact business. Plew v. Board, 
PA AellieeoZ el loeNy G03. brederick A. Kreeark, ‘of Chicago; for 
appellant. Samuel Shaw Parks, of Chicago, for appellees. Reprinted 
from The Corporation Journal, January 31, 1917, page 292. 


3. Maintaining office for soliciting business not “doing business.” 
The Wilson Rubber Co., a foreign corporation, maintained an office 
in Chicago where it received orders for articles manufactured by it 
at its factory in Ohio. It had no plant in Illinois and kept no stock 
of goods in the state. All goods were shipped to customers from the 
factory in Ohio. The Illinois Appellate Court held that “The mere 
facts that appellee had an office in Chicago where it received orders 
for its merchandise and where such orders may have been solicited 
does not establish the fact that the appellee was ‘doing business’ in 
this state within the meaning of the statute.’ The Wilson Rubber 
Company v. Hospital Equipment Bureau (Illinois Appellate Court, - 
229 Illinois App. 653). Morris Kompel, for appellant. Hoyne & 
O’Connor, for appellee. Reprinted from The Corporation Journal, 
January, 1924, page 87. 


4. Foreign corporation, maintaining warehouse stock of goods 
in Illinois, from which deliveries were made on contracts approved 
out of state, held engaged in interstate commerce and not required 
to be licensed in order to maintain suit in Illinois. Such was the 
holding of the Illinois Appellate Court in a decision in 1924, in 
Marshall Milling Co. v. Rosenbluth, 231 Ul. App. 325, based on the 
authority of Lehigh Portland Cement Co. v.McLean, 245 Ill. 326; 
American Art Works v. Chicago Picture Frame Works, 264 Il. 610, 
and Frank Prox Co. v. Bryan, 185 Ill. App. 322. Le Bosky & Pen- 
nington of Chicago, for appellant. Winston, Strawn & Shaw of 
Chicago, for appellee. ) 


41 


ILLINOIS 


5. Foreign corporation purchasing and delivering coal in state on 
orders accepted at home office held to be “doing business.” The 
West Virginia Coal Company, a Missouri corporation, with its prin- 
cipal and only office in St. Louis, was engaged in the buying and 
selling of coal in Illinois. It was shown that the company purchased 
the entire output of certain mines in I[Ilinois, f. o. b. mines, and sold 
the coal so purchased to consumers in Illinois and elsewhere. That 
the company was in the habit of sending out printed matter to its 
customers in which it represented itself as the “operator and sales 
. agent of” several mines in Illinois with a large daily capacity. And 
it was further shown that large quantities of the coal purchased in 
Illinois never left the state, being resold and delivered to persons 
within the state. It was contended, however, that since all sales 
were made at the office of the corporation in St. Louis that it was 
engaged in interstate commerce and therefore not subject to the 
Illinois statute regulating foreign corporations. The Illinois Ap- 
pellate Court in holding the corporation to be “doing business” says 
that the evidence clearly shows that the coal purchased by the com- 
pany became its property when loaded on the cars at the mines and 
that coal sold by it to people in Illinois was delivered to them at the 
mines in the state and never became the subject of interstate com- 
merce and that by buying and selling the coal the company was 
transacting its corporate business in the state without having a license so 
to do, and was, therefore, not entitled to maintain an action for the 
purchase price of coal sold. West Virginia Coal Co. v. Touchette. 
(Illinois Appellate Court, Fourth District. Not to be reported.) _ 
M. C. Young, of St. Louis, Mo., and Burton & Hamilton, of Peoria, 
for appellant. William P. Launt, of East St. Louis, for appellee. 
Reprinted from The Corporation Journal, March, 1925, page 268. 


6. Right of unqualified foreign corporation to submit bit for public 
work. The only question raised in this case is the right of a foreign 
corporation, not authorized to transact business in the state, to 
submit a bid for public work. It was contended that the publication 
of the plans and specifications, and the submission of the bid by the 
corporation, constituted a contract violating the statute and was 
therefore void. Further that the acts constitute a “transaction of 
business” in the state and that, if the corporation was not permitted 
to enter into a contract to do such work in the state, it was not 
authorized to submit a bid and, therefore the bid was illegal and 
should not have been received. The Illinois Appellate Court (Third 
District) refuses to accept this contention, saying that the submis- 
sion of a bid is only a preliminary step looking to the transaction of 
business and not the transaction of business in violation of the stat- 
ute. The plans and specifications provided that the bid and award 
should not constitute a contract, but that the successful bidder 
should present evidence before a contract for said work should be 
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executed that it was authorized to do business in the state. The 
rule is, in such cases, that no contract in law is made until the formal 
written contract is executed. Ebinger uv. Breese, et al., 240 Ill. App. 
80. George E. Brannan, Ernest E. McDougal, both of Chicago, and 
Oscar Putting, of Springfield, for appellant. Barber & Barber, of 
Springfield, for appellees. Reprinted from The Corporation Journal, 
June, 1926, page 200. 


7. Contracting to do work by foreign corporation before quali- 
fication does not constitute “doing business” and so invalidate the 
contract. [For the purposes of this digest the issue involved is the 
validity of a contract entered into in Illinois between a Delaware 
corporation, not licensed to do business in Illinois, and an Illinois 
corporation, the contention being that such contract is not binding 
and should be annulled or rescinded because the Delaware corpora- 
tion was carrying on business in Illinois without license. The Su- 
preme Court of Illinois holds that the Delaware corporation was 
not doing business in Illinois within the meaning of the statute 
(Smith-Hurd Rev. Sts. 1925, c. 32, §§ 80, 94). After stating that it 
is well established that a foreign corporation is not doing business 
within a state merely by virtue of the ownership of the stock of a 
domestic corporation, or by making loans or taking mortgages on 
lands situated within the state when such transactions are not within 
the purposes for which organized, or by doing acts merely pre- 
liminary to the conduct of future business as by the appointment of 
an agent for the transaction of such future business, etc., the court 
says, after citing decisions: “It is pointed out in those decisions 
that entering into a contract similar to the one now under con- 
sideration is undoubtedly ‘transacting business’ within the unlimited 
meaning of that term, but that such is not the sense in which the 
term is used in the statutes, and that it means carrying on work or 
transacting the business for which the corporation was organized 
or in which it is to engage, and that it means performing the work 
of business called for by the contract. * * * Ofttimes a foreign 


corporation may have occasion to bid for a job in its line of business. 


that would mean to it contemplated profits, but if it had to be li- 
censed before it could bid on such a contract, or contract to do 
such work, the opportunity to do the same would be gone. To hold 
that it had to be licensed before it contracted for or secured business 
to be done would be unreasonable.” Automotive Material Co. et al. 
v. Amer. Stand. Metal Products Corp. et al., and W. R. Johnston Mfg. 
Co. v. Same, 158 N. E. 698. Wetter, Pegler & Dale, of Chicago, for 
plaintiff in error. Charles S. Graves, of Chicago, for defendant in 
error. Reprinted from The Corporation Journal, March, 1928, page 135. 


8. Purchase of notes secured by chattel mortgages on automobiles 
does not constitute “doing business.” The plaintiff-appellee here 
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is a Virginia corporation having its operating office in Indiana. It 
is not licensed to do business in Illinois. It purchases in Illinois 
from automobile dealers notes of buyers of cars secured by chattel 
mortgages thereon; in furtherance of this business it sends agents 
into the state to call on dealers, to explain their principal’s methods, 
to induce dealers to offer their paper to their company, etc., etc. 
Dealers’ financial statements are filed at the home office of plaintiff 
for investigation there, and all notes, etc., are sent to that office 
for acceptance or rejection there. This is an action in replevin. 
Defendant-appellant’s plea in abatement averred that plaintiff should 
not be permitted to sue in the Illinois courts since it was a foreign 
corporation doing business in the state without authority. The 
Illinois Appellate Court, Third District, affirming the judgment 
below, holds that the activities engaged in by the acceptance cor- 
poration in Illinois does not constitute “doing business” there, that 
bringing suit is not “doing business,” and that such business as is 
transacted by it in Illinois is in character interstate. Industrial 
Acceptance Corporation v. Haering, 253 Ill. App. 97. J. Ivan Cole, 
for appellant. E. A. Donnelly, Pratt, Heffernan & Ramseyer, for 
appellee. Reprinted from The Corporation Journal, November, 1929, 
page 39. 


9. Penalty suffered by unlicensed foreign corporation for “doing 
business” within state. A corporation, foreign to Illinois, engaged 
in business in Illinois, recovered a judgment of $44,921, “in an action 
of debt for a breach of covenant in a lease.” As a defense the fact 
that plaintiff was an unlicensed foreign corporation was pleaded. 
Demurrers to such pleas were sustained. The Illinois Supreme 
Court reverses and remands with directions to overrule the 
demurrers. The Truly Warner Company, Inc., v. Kaufman Hats, 
Inc., 186 N. E. 167. Elias Mayer and Sigmund W. David, both of 
Chicago, for appellant. Follansbee, Shorey & Schupp, of Chicago 
(Mitchell D. Follansbee and Clyde E. Shorey, both of Chicago, 
Louis Salant, of New York City, and Fred Barth, of Chicago, of 
counsel), for appellee. Reprinted from The Corporation Journal, De- 
cember, 1933, page 62. 


10. Deliveries by unlicensed foreign corporation from warehouse 
stock in Illinois, under contracts consummated in another state, 
held not doing business. In 1914, the Illinois Appellate Court ruled 
that an unlicensed foreign corporation was not to be regarded as 
doing business under the following circumstances: The corpora- 
tion had a warehouse in Illinois, from which its goods were shipped. 
The court found, from the stipulation and from the contracts be- 
tween plaintiff and defendant and between the plaintiff and the 
warehouse company, that the plaintiff corporation never intended: 
that the warehouse company, or the plaintiff’s shipping agent in 
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Illinois, could complete any contract between a purchaser and the 
plaintiff, but the question of price to be paid and the responsibility 
of the purchaser was required to be passed upon by the plaintiff at 
its home office outside Illinois. A judgment against the plaintiff 
was reversed. The Thomas Manufacturing Company v. Thede, 186 
Ill, App. 248. Henry E. Burgess, for appellant. W. J. Graham, 
for appellee. 


11. Suit by an unlicensed foreign corporation should not be dis- 
missed where its Illinois activities were limited to an isolated trans- 
action. The lower court, after entering a judgment in favor of 
plaintiff, a foreign corporation not licensed in Illinois, granted a 
motion to vacate the judgment, upon defendant’s alleging that 
plaintiff was not licensed in Illinois and that the transaction out 
of which the suit arose had taken place in Illinois. The Appellate 
Court of Illinois, First Division, First District, reversed the order 
which vacated the judgment, for the reasons that only an isolated 
transaction in Illinois by plaintiff was shown, which was not a vio- 
lation of the statute requiring foreign corporations to be licensed, 
and further, that even if it were assumed that the corporation was 
transacting business in Illinois in violation of that statute, the suit 
should not be dismissed, because plaintiff could proceed with it 
upon being licensed. The court also observed that defendant had 
given no indication that it had a meritorious defense to the suit. 
Emcee Corporation v. George, 12 N. E. 2d 333. Leonard & Leonard 
(Don H. McLucas, of counsel), of Chicago, for appellant. H. Kay 
George of Chicago, pro se. Leprinted from The Corporation Journal, 
June, 1938, page 203. 


12. Unlicensed foreign corporation, publishing newspaper sup- 
plement in New York, soliciting contracts in Illinois, approved in 
New York, maintaining office in Illinois for convenience of sales- 
men, held engaged in interstate commerce and empowered to main- 
tain suit in Illinois. Plaintiff, a New York corporation, was ruled 
by the Appellate Court of Illinois, First District, First Division, 
to be in a position to maintain suit in Illinois although not author- 
ized to do business as a foreign corporation there, under the follow- 
ing circumstances. The principal office of the corporation was in 
New York. A sales office was rented in Chicago for the convenience 
of salesmen. Contracts for a supplement to Sunday editions of 
papers, published by plaintiff in New York, were approved in New 
York, from which point collections were made. A small bank 
account was maintained in Chicago for the payment of office rent 
and expenses. The court’s ruling was based on the view that such 
activities were transactions in interstate commerce. Umited News- 
papers Magazine Corporation v. United Advertising Companies, Inc., 
17 N. E. 2d 345. Bayley, Webster, Gregory & Hunter, Robert E. 
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Covert and Thornton M. Pratt of Chicago, for appellant. Chadwick 
& Johnson, Rudolph L. Johnson and Cecil L. Cass of Chicago, for 
appellee. Reprinted from The Corporation Journal, February, 1939, 
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In addition to the digest of recent decisions in this state, citations 
of the following decisions (rendered prior to 1930) are taken from 
previous editions of this book: 


1. Lowenmeyer v. National Lumber Co., 125 N. E. 67. 

. United States Const. Co. v. Hamilton Nat. Bank, 126 N. E. 866. 
. North Dakota Realty & Inv. Co. v. Abel et al., 155 N. E. 46. 

. Vilter Mfg. Co. v. Evans, 154 N. E. 677. 

. Burroughs v. Southern Colonization Co., 163 N. E. 517. 

. Burroughs v. Southern Colonization Co., 165 N. E. 763. 
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7. Right of foreign corporation to sue on contract entered into 
when unqualified if qualified before action is brought. In an ex- 
ceptionally long opinion in which is discussed the pertinent law and 
court decisions thereunder of many other jurisdictions the Appellate 
Court of Indiana, reversing the judgment below, the action having 
been brought by a foreign corporation on a contract, the corporation 
being qualified at the time suit was begun but having been unquali- 
fied at the time the contract was entered into, says: “The statutes 
imposing conditions upon foreign corporations may be divided into | 
three classes: (1) Those declaring contracts of such corporations 
as fail to comply with the law void; (2) those declaring that such 
corporations shall do no business in the state without complying 
with the terms of the statute, without declaring any penalty for 
failure to comply with the statute; and (3) those declaring certain 
penalties for failure to comply with the statute. Contracts made 
in violation of the first and second classes are void.” Being void 
no action is permissible for such a contract. Indiana does not declare 
a contract entered into by an unqualified corporation to be void but 
does specify a penalty for non-compliance with the foreign corpora- 
tion law. The court holds that, under the Indiana law, the contract 
here involved not being malum in se and so, void, noncompliance 
merely suspended the right of appellant to bring an action thereon 
in the state courts until it had complied whereby it established its 
right to sue. Peter & Burchard Stone Co. v. Carper, 172 N. E. 319. 
Fenton, Steers, Beasley & Klee, of Indianapolis, for appellant. 
Walker & Hollett, of Indianapolis, for appellee. Reprinted from The 
Corporation Journal, October, 1930, page 231. 
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8. Agent soliciting orders, which he personally filled from stock 
supplied to him over state lines by a foreign corporation, held to be 
doing intrastate business. An ordinance of appellant town provided 
for the licensing of peddlers of merchandise and appellee was ar- 
rested for violating its provisions by failing to be licensed. The 
lower court had held that he was engaged in interstate commerce 
and that he was not subject to the ordinance. The facts were that 
appellee called upon prospective customers at their homes, soliciting 
orders for groceries. He requisitioned the goods needed from his 
employer in another state. These were later furnished to him in 
bulk, no portion of them being designated to be delivered to a par- 
ticular customer, the correct filling of each order being appellee’s 
responsibility, as was the collection of the selling price. In holding 
that the ordinance applied to appellee, the court said that “if the 
appellee became the owner of the goods in bulk when he received 
them from the company at its office, it necessarily follows that he 
solicited purchases of his own goods and was conducting a strictly 
intrastate business as a peddler. The fact that he took orders and 
then purchased the goods to fill the orders from a foreign vendor 
would not change the fact that his business was that of an itinerant 
retailer, whose method of doing business brought him within the 
purview of the ordinance and made him subject to the police regu- 
lations therein.” “But if, as apparently found by the trial court, the 
defendant throughout the entire transaction was acting as the agent 
of the Great American Tea Company, then the company itself was 
engaging in intrastate business in Indiana through the medium of 
the peddling of the defendant.” Town of Sellersburg v. Stanforth, 
198 N. E. 437. C. L. Fleschman and L. A Douglass of Jeffersonville, 
for appellant Russell Kehoe of Jeffersonville, for appellee. Reprinted 
from The Corporation Journal, February, 1936, page 107. 


9. Gross income derived from interstate and foreign commerce 
held not subject to taxation under Indiana Gross Income Tax Law. 
In an action concerned with the validity of the Indiana Gross 
Income Tax Law (Acts 1933, Ch. 50), as applied to the gross income 
of an Indiana manufacturing company, with its home office, prin- 
cipal place of business and only manufacturing plant located in that 
state, the Indiana Supreme Court had held that the law was con- 
stitutional as applied to the gross income of the company derived 
from business conducted in interstate and foreign commerce. 
(Storen et al. v. J. D. Adams Manufacturing Co., 7 N. E. 2d 941, The 
Corporation Journal, June, 1937, page 424.) Upon appeal, the 
Supreme Court of the United States has reversed the Indiana court’s 
judgment upholding the right of the state to the tax demanded upon 
the company’s gross income derived from its business in interstate 
and foreign commerce, concluding that the statute cannot be con- 
stitutionally enforced with respect to such income, saying: “It is 
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because the tax, forbidden as to interstate commerce, reaches indis- 
criminately and without apportionment, the gross compensation for 
both interstate commerce and intrastate activities that it must fail 
in its entirety so far as applied to receipts interstate.” 

The court affirmed the Indiana Supreme Court in its ruling that 
the Gross Income Tax might properly be levied upon the interest 
received on bonds of Indiana municipalities. J. D. Adams Manu- 
facturing Company v. Storen et al., 58 S. Ct. 913. Frederick E. 
Matson and Harry T. Ice of Indianapolis, for appellant. A. J. 
Stevenson, Asst. Atty. General, and Joseph P. McNamara, Deputy 
Atty. General, for appellees. Reprinted from The Corporation Journal, 
October, 1938, page 232. 


IOWA 


In addition to the digests of recent decisions in this state, citations 
of the following decisions (rendered prior to 1932) are taken from 
previous editions of this book: 


1. Service System, Inc. v. Johns, 221 N. W. 777. 


2. Anderson Bros. & Johnson Co. v. Sioux Monument Co. et al., 232 
N. W. 689. 


3. Palmer v. Aeolian Co., 46 F. 2d 746. 
4. Ryerson & Son, Inc. v. Schraag et al., 229 N. W. 733. 


5. Making contract in Iowa, without more, is not “doing busi- 
ness” in Iowa by foreign corporation. Plaintiff-appellee, here, is a 
Maryland corporation, having no permit to do business in lowa. It 
is engaged in publishing a “Trade Developer,” carrying trade adver- 
tising cards and announcements. It solicited, by mail addressed to 
Iowa, an announcement insertion from an Iowa concern enclosing 
an offer the acceptance of which, by its terms, “constitutes a com- 
plete irrevocable contract.” The offer was accepted and deposited 
in the mail, in lowa, for transmittal to the publishing company at 
its principal place of business in Washington, D. C. Section 8427, 
Iowa Code 1927, provides: “No foreign stock corporation doing 
business in this state shall maintain any action in this state upon 
any contract made by it in this state unless prior to the making of 
such contract it shall have procured such permit”—i. e., the “doing 
business” permit prescribed by the lowa foreign corporation law. 
Action, here, by the publisher on the contract; defense, the code 
section above quoted. The lowa Supreme Court affirming the judg- 
ment below for plaintiff says that it is beyond question that the 
instant contract is an lowa contract but more than that fact is nec- 
essary to bring the foreign corporation within the prescription of 
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the statute. The corporation must have been doing business in Iowa. 
It is held that the publication, without the state, of the announce- 
ment, was not “doing business” in Iowa, and “that the entering into 
the contract by the appellee-corporation, with the appellant in the 
state of Iowa does not constitute ‘doing business in this state’ 
within the purview of the statutory law.” International Transpor- 
tation Association v. Des Moines Morris Plan Co., 245 N. W. 244. 
Parsons & Mills, of Des Moines, for appellant. E. A. Lingenfelter, 
of Des Moines, for appellee. Reprinted from The Corporation Jour- 
nal, February, 1933, page 321. 


6. Unlicensed foreign corporation entering into contract within 
Iowa is denied, by statute, right to enforce contract in state courts. 
Section 8427 of the Iowa code of 1935 provides that: “No foreign 
stock corporation doing business in this state shall maintain any 
action in this state upon any contract made by it in this state unless 
prior to the making of such contract it shall have procured such 
permit.” Plaintiff corporation, not having a permit to do business 
within Iowa, sought to enforce a conditional sales contract entered 
into in that state for the sale of certain machinery and appliances. 
The Supreme Court of lowa upheld a judgment for the defendant, 
saying: “The evidence shows that plaintiff was doing business in 
the state of Iowa, and the facts in this case bring it squarely within 
the prohibition of our statute.” Actino Laboratories, Inc. v. Lamb, 
278 N. W. 234. Brown & Brown of Des Moines, for appellant. 
Guy A. Miller of Des Moines and John Eldred Don Carlos of 
Greenfield, for appellant. Reprinted from The Corporation Journal, 
June, 1938, page 206. 


7. Foreign corporation has burden of showing it has procured a 
permit to do business in Iowa when suing on a contract entered into 
in that state. An unlicensed foreign corporation brought an action 
on a contract, entered into in Iowa. The lower court, upon motion, 
directed a verdict in favor of the corporation. “It is undisputed in 
the evidence,” said the Iowa Supreme Court, “and is conceded in 
argument, that the contract here sued on is an lowa contract, and, 
under the express provisions of Section 8427, the plaintiff would 
have no right to maintain this action, without previously having 
procured the permit required by the statutes, unless, as contended 
by plaintiff, the burden was on defendant to show that plaintiff 
was a stock corporation and that it had not obtained a permit to 
carry on business in this state.” Reversing the judgment of the 
lower tribunal, the Supreme Court of Iowa concluded: “We think 
the burden was upon the appellee to show its compliance with the 
requirements of the statutes of this state by procuring a permit to 
do business in this state, and, in the absence of evidence to sustain 
such burden, the trial court was in error in directing a verdict for 
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the appellee.” Johnson Service Company v. Hamilton, 281 N. W. 127. 
Gillespie & Moody of Des Moines, for appellant. C. Glenn Garten 
and Richard F. Boyer of Des Moines, for appellee. Reprinted from 
The Corporation Journal, December, 1938, page 273. 


8. Conditional sales contract of unlicensed foreign corporation 
ruled not void, although unenforceable. In a recent decision, the 
Supreme Court of lowa had before it the question of a recovery under 
a rescinded conditional sales contract under which personal property 
had been sold to the defendant by an unlicensed foreign corporation 
through its local agent, the plaintiff, to whom the contract was later 
assigned. The court referred to Section 8427 of the lowa Code read- 
ing: “No foreign stock corporation doing business in this state shall 
maintain any action in this state upon any contract made by it in 
this state unless prior to the making of such contract it shall have 
procured such permit. This prohibition shall also apply to any 
assignee of such foreign stock corporation and to any person claim- 
ing under such assignee of such foreign corporation or under either 
of them.” In applying this section, the court held that the contract 
was not void. Although an action could not have been maintained 
because of the provisions of Section 8427 and by reason of the 
rescission of the contract, the court concluded that possession of the 
property sold should have been awarded to the plaintiff. Heyl v. 
Beadel et al., 294 N. W. 335. O. M. Slaymaker, R. E. Killmar and 
D. D. Slaymaker of Osceola, for appellant. E. K. Jones of Osceola, 
for appellees. Reprinted from The Corporation Journal, February, 
1941, page 319. 


9. Unlicensed foreign corporation permitted to sue in Iowa on con- 
ditional sales contract accepted in Missouri. Plaintiff foreign cor- 
poration sold to defendant, a resident of Iowa, a machine under a 
conditional sales contract, the terms of which specifically provided 
that “Nothing but shipment or delivery of the property or acceptance 
in writing by a duly authorized officer of Burch Mfg. Co. at Kansas 
City, Mo., shall constitute an acceptance of this contract by vendor.” 
Payments approximating one-half the purchase price of the machine 
were made and suit was brought to recover the balance and fore- 
close plaintiff’s lien upon the machine. As a defense, defendant con- 
tended that as plaintiff was a foreign corporation which had no 
permit to do business in the state as provided by Chapter 386 of the 
Code of 1935, 1939, it had no right to prosecute this action on what 
plaintiff asserted was an lowa contract. The Supreme Court of Iowa 
noted that under Section 8427 of that Code a foreign corporation 
doing business in the state cannot maintain an action upon a contract 
made by it in the state, unless, prior thereto, it shall have procured 
a permit to do business in the state. Continuing, the court observed: 
“The provisions of the statute extend only to any contract made in 
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this state, so that the question at issue in this division of the defense 
is only as to whether or not the contract upon which the action is 
based is an Iowa contract.” Emphasizing that the contract itself 
provided it was to be accepted out of the state and that, in addition, 
it bore a notation to the effect that it had been accepted at Kansas 
City, Mo., the court sustained the lower court in finding that it was 
a Missouri contract, and being such a contract plaintiff was entitled 
to bring suit upon it in Iowa. Burch Mfg. Co., Inc. v. McKee, 2 N. W. 
2d 98. O. M. Slaymaker, R. E. Kilmar and D. D. Slaymaker of 
Osceola, for appellant. Elton A. Johnson of Creston, for appellee. 
Reprinted from The Corporation Journal, May, 1942, page 179. 


KANSAS 


1. Conducting sales without creating agency. The Supreme Court 
of Kansas holds that a foreign corporation selling its goods in the 
following manner, is not “doing business” in the state so as to 
require qualification. Under a contract the company “agreed to 
sell” and deliver to the buyer, f. o. b., cars “at Winona,” its mer- 
chandise “at the usual customary wholesale prices” as the buyer 
might order for resale in a prescribed territory. The buyer agreed 
to canvass such territory and to sell so much of the merchandise 
as possible, and make weekly reports to the company. He further 
agreed to pay to the company the wholesale price of the goods so 
sold to him from time to time, to pay the freight or express on the 
goods from the place of shipment, and at the termination of the 
contract to pay any sum remaining unpaid. In the event the buyer 
had goods on hand which had not been sold at the termination of 
the contract, the buyer agreed to return the same to the company, 
the company agreeing to receive and pay for the goods at the whole- 
sale price or by crediting the buyer’s account. The company had no 
share in the profits or losses, had nothing to say as to whether the 
goods were sold for cash or credit, and if the buyer did sell for 
credit had no title to, or interest in the accounts or notes for such 
sales. The Court found the relation established between the parties, 
by virtue of the above contract, to that of buyer and seller and 
not that of principal and agent. J. R. Watkins Co. v. Waldo et al., 
230 Pac. 1051. James A. Cassler, of McPherson, and Webber, George 
& Owen, all of Winona, Minn., for appellant. P. J. Galle, James L. 
Galle, and Frank O. Johnson, all of McPherson, for appellees. Re- 
printed from The Corporation Journal, April, 1925, page 279. 


2. Far reaching application of foreign corporation laws. The fol- 
lowing comment by the Supreme Court of Kansas (by Burch, J., 
concurring specially) shows to what extent the foreign corporation 
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laws of that state may be applied: ‘The question is, whether the 
phrase ‘seeking to do business,’ and other expressions relating to 
engaging in business, found in the statute relating to exercise of 
corporate privilege in this state by foreign corporations, are limited 
in their application to business in the trade sense of producing, buy- 
ing, selling, financing, and similar activities for pecuniary profit, or 
extend broadly to exercise of any corporate function in the achieve- 
ment of any corporate purpose. ‘To illustrate: From 1893 until 
1905, the Red Cross was a corporation of the District of Columbia, 
and hence a foreign corporation in its relation to this state. In 1905 
it was reorganized and reincorporated by Congress, acting under its 
constitutional power. The foreign corporation statute of this state 
was passed two years later. If the Red Cross had remained a for- 
eign corporation, it could not, after passage of the statute, have 
entered this state to mitigate the suffering caused by pestilence, 
famine, fire, flood, and other calamities, without permission of the 
charter board, if that work constitutes doing business. The decision 
of the court is that activity displayed in carrying out corporate pur; 
pose is doing business, within the meaning of.the statute, and, under 
the circumstances stated, the Red Cross would have been under 
necessity, if it desired to avoid liability to ouster, to get a permit to 
do the work described.” State ex rel. Griffith, Atty. Gen. v. Knights 
of Ku Klux Klan et al., 232 Pac. 254. Charles B. Griffith, Atty. Gen. 
and John F. Rhodes and John G. Egan, Asst Attys. Gen., for plain- 
tiff John S. Dean and Harry W. Colmery, both of Topeka, and W. 
L. Wood, of Kansas City, for defendants. Reprinted from The Cor- 
poration Journal, April, 1925, page 279. 3 


KENTUCKY > 


1. A foreign corporation merely collecting its debt against a resi- 
dent of that state or taking a mortgage to secure it is not “doing 
business” within the meaning of Section 571 of the Kentucky stat- 
utes, so as to require it to appoint an agent to accept service of 
process. Jchenhauser Co. v. Landrum’s Assignee, 153 Ky. 316, 155 
S. W. 738. J. W. Boston, of Calhoun, for appellant. R. Alexander, 
of Calhoun, for appellee. Reprinted from The Corporation Journal, 
April-May-June, 1913, page 5. 


2. The Larkin Company of Buffalo, New York, has branch of- 
fices in different parts of the United States, from each of which a 
great variety of articles are supplied within the territory covered by 
that branch. Daviess County, Kentucky, is supplied from Buffalo. 
Customers send in orders by mail to any branch, but they are for- 
warded to the branch supplying the territory from which the order 
is received. Delivery is made by freight, express or parcel post, 
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direct to the purchaser, or to one who purchases in bulk and dis- 
tributes to the others. The company advertises its goods by “travel- 
ing showrooms.” These are moved from place to place, remaining 
in one place not exceeding five or six days. These transactions 
constitute interstate commerce in Kentucky as distinguished from 
“doing business” in a sense requiring qualification under foreign 
corporation laws. The question is presented in a prosecution 
brought by the State for penalties prescribed by the statutes. Lar- 
kin Co. v. Commonwealth, 172 Ky. 106; 189 S. W. 3. Louis I. Igle- 
heart, of Owensboro, for appellant. M. M. Logan, Atty. Gen. and 
O. S. Hogan, Asst. Atty. Gen. for the Commonwealth. Reprinted 
from The Corporation Journal, December 30, 1916, page 277. 


3. Investing in timber and mineral lands in the state without 
attempting to develop them is “doing business” so as to subject the 
corporation to a license tax. Greene v. Kentenia Corp., 175 Ky. 661: 
194 S. W. 820. M. M. Logan, Atty. Gen., for appellant. Frank 
Chinn, of Frankfort, and Helen Bruce and Bruce & Bullitt, all of 
Louisville, for appellee. Reprinted from The Corporation Journal, 
June 30, 1917, page 41. 


4. Taking subscriptions to its own stock does not constitute “do- 
ing business” by a foreign corporation so as to require its compli- 
ance with the foreign corporation laws as a condition precedent to 
validity of the subscriptions. The word “business” in the statute 
means the business for which the corporation was organized, and 
not the taking of stock subscriptions to procure the capital neces- 
sary to carry on the business. Hauger v. International Trading Co., 
189 Ky. 794, 214 S. W. 438. Homer W. Batson, Robt. W. Cole, 
Grover Sales, Nicholas T. White, and Burnett, Batson & Cary, all 
of Louisville, for appellant. Blakey, Quinn & Lewis, of Louisville, 
for appellee. Reprinted from The Corporation Journal, October- 
November-December, 1919, page 66. 


5. Purchase of coal for interstate shipment not “doing business.” 
The plaintiff foreign corporation is engaged in the business of sell- 
ing coal for deliveries in different states of the Union. It contracted 
to purchase the output of the defendant’s mine in Kentucky. Upon 
the refusal of the defendant to perform, this suit was brought in 
that state. The lower court directed a verdict for the defendant on 
the ground that the transaction constituted the doing of business 
by the plaintiff in violation of the statutes. In reversing the trial 
court the Kentucky Court of Appeals said :—‘“It is in evidence that 
this contract was made for the purpose of supplying coal to appel- 
lant’s customers, and that by far the greater part of the coal res 
ceived thereunder was shipped by appellant to its customers in 
other states, although it does appear that a small part of it was con- 
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signed to Newport, Ky. We do not regard the latter fact, however, 
as determinative of the character of the contract because that ques- 
tion, in our judgement, must be considered primarily in the light of 
the intention and purpose of the buyer at the time the contract was 
made; and it clearly appears that the purpose was to ship the coal 
to customers outside the state. Besides, it is shown that a very 
small quantity of the coal was shipped to Newport, and there is 
nothing in this record to indicate that it was not ultimately destined 
to points outside the state. But if the points to which the shipments 
were consigned be regarded as decisive of the character of the 
contract, and if it be admitted that part of the coal was not only 
consigned to but was also delivered and consumed in Newport, the 
fact remains that the great bulk of it was shipped to points outside 
the state, and that predominating fact necessarily should and would 
give to the contract the character of interstate commerce.” Logan- 
Pocahontas Fuel Co. v. Camp, 246 S. W. 433. Sawyer A. Smith, of 
Covington, for appellant. Dishman, Tinsley & Dishman, of Bar- 
bourville, for appellee. Reprinted from The Corporation Journal, 
May, 1923, page 11. 


6. Taking of notes and mortgage in state does not constitute 
“doing business.” In an action brought by the Campbell Coal 
Company, a Georgia corporation, to recover on several notes taken 
by the corporation in settlement of an entirely foreign transaction 
and for the enforcement of a mortgage lien against certain real 
property situated in the state, to secure the amount of the notes, 
it was contended that the taking of the notes and the mortgage in 
the state constituted “doing business,” so as to prohibit maintenance 
of the suit. The Court of Appeals of Kentucky, however, declined 
to accept this view and held that the mere taking of notes in the 
state, in settlement of a wholly foreign transaction and the taking 
of a mortgage by the corporation on real property located in the 
state to secure its indebtedness, did not constitute “doing business” 
in the state so as to require compliance with the statute, and there- 
fore the coal company could properly maintain the action. Hughes 
et al. v. R. O. Campbell Coal Co. et al., 258 S. W. 671. William Low 
and Low & Bryant, all of Pineville, for appellee R. O. Campbell 
Coal Co. Jas. M. Gilbert, of Pineville, for appellee Liberty Coal & 
Coke oy Reprinted from The Corporation Journal, May, 1924, 
page 155. 


7. Discounting notes by foreign corporation does not constitute 
“doing business.” In an action by the General Motors Acceptance 
Corporation, to enforce payment on a note at maturity, it appeared 
that the corporation was organized under the laws of New York for 
the purpose of financing automobile dealers by discounting notes 
received in the sale of automobiles, and also to discount notes exe- 


54 


KENTUCKY 


cuted by the dealer to the manufacturer in the purchase of auto- 
mobiles, in both instances the notes being secured by liens retained 
on the automobile involved. The dealer is furnished by the corpo- 
ration with a supply of forms for notes and liens or conditional 
sales contracts on which are printed assignments to the company. 
No business is solicited by the corporation in Kentucky and all as- 
signments executed by the dealers are mailed to the company’s of- 
fice in Detroit, where they are passed upon and approved. The 
Court of Appeals of Kentucky in answer to the contention that the 
corporation was, under the above facts “doing business,” makes the 
following comment: “It neither made nor has any contracts here, 
nor has it an agent soliciting or securing business in Kentucky, and 
it neither discounts nor accepts any notes or assignments in this 
state. It does not exercise any of the purposes for which it was 
organized within this jurisdiction. It was therefore not doing busi- 
ness in Kentucky, within the meaning of section 571 of the Statutes 
as interpreted by this court and others in numerous decisions.” 
Jones v. General Motors Acceptance Corporation, 265 S. W. 620. 
George W. Vaughn, of Lexington, for appellant. George C. Webb, 
of Lexington, for appellee. Reprinted from The Corporation Journal, 
February, 1925, page 250. 


8. Bringing suit to protect property right does not require quali- 
fication. In an action again the Can-Bit Coal Company, which 
resulted in a judgment and order of sale of the property of the 
Can-Bit Coal Company, certain property of the Borderland Coal 
Sales Company, a foreign corporation, was embraced and sold 
through mistake. The present action is brought by the Borderland 
Coal Sales Company against the purchaser of the property. The 
lower court dismissed the action on the ground that no compliance 
had been shown with the statute relating to foreign corporations. 
The Court of Appeals of Kentucky in reversing this holding says 
that the company may maintain the action to protect its property 
rights from a wrongdoer without compliance with the statute and 
that the purchaser under the judgment acquired no right to the 
company’s property by his purchase in an action to which the com- 
pany was not a party. Borderland Coal Sales Co. v. Walker, 270 
S. W. 717. Hall, Jones & Lee, of Harlan, for appellant. Rader & 
Howard, of Harlan, for appellee. Reprinted from The Corporation 
Journal, October, 1925, page 14. 


9. Contract held to create relation of seller and purchaser and 
not that of principal and agent. In an action by the J. R. Watkins 
Company to recover balance due for certain medicinal preparations 
it was contended that the contract was void, inasmuch as the corpo- 
ration was an unqualified foreign corporation and the contract set 
up the relationship of principal and agent and not that of seller and 
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purchaser. The Court of Appeals of Kentucky in refusing to ac- 
cept this contention says that by its terms the contract is one of 
sale. It provides that it shall not be varied, changed, or modified in 
any respect except in writing executed by the parties. Its terms 
have never been changed by writing executed by the parties, and 
mere letters or old books on salesmanship, designating the seller as 
agent are not admissible to alter or change the terms of the con- 
tract. The purchaser may buy for cash or on credit. The amount 
of sales depends on the resales by the purchaser, and the provisions 
that the purchaser shall canvass the territory and make reports of 
sales are reasonably necessary for the protection of the seller, and 
are not inconsistent with a contract of sale. Nor is the situation 
altered by the agreement of the seller to take back the undisposed 
of goods at the termination of the contract. For these reasons and 
others that might be mentioned, the courts of other states with 
singular unanimity have decided that a contract like the one in 
question is a contract of sale and not of agency. Sinnett et al. v. J. 
R. Watkins Co., 282 S. W. 769. W.E. Aud, J. R. Higdon, and J. R. 
Hays, all of Owensboro, for appellants. Tawney, Smith & Tawney 
and E. D. Libera, all of Winona, Minn., and Slack, Birkhead & 
Slack, of Owensboro, for appellee. Reprinted from The Corporation 
Journal, October, 1926, page 227. 


10. Assisting local agency in advertising campaign does not con- 
stitute “doing business.” The court of Appeals of Kentucky, holds 
that a foreign corporation is not, under the following facts “doing 
business” in the state. In order to aid its sales agency, the George 
H. Cox Company, in the marketing of phonographs and accessories, 
the Phonograph Company, an Ohio corporation, developed a plan 
of advertising by which free concerts and exhibitions were given in 
public halls in Owensboro and other towns by paid artists in con- 
nection with the phonographs and records, all at the expense of the 
Cox Company, free tickets being issued to persons desiring to at- 
tend; the notes sued on in the instant case represent the cost of 
several such exhibitions for which the Cox company agreed to pay, 
but being unable to advance the money allowed the Phonograph 
company to pay the cost and take the Cox company’s note for the 
amount. It appears that the whole scheme was one of publicity 
for the Phonograph company intended to aid both companies in 
the marketing of the product in the territory assigned to the Cox 
company; that, while the Phonograph company assisted the Cox 
company in staging the exhibitions, the exhibitions were in fact put 
on by and for the Cox company, to whom all costs were charged. 
Consequently it does not appear that the Phonograph company was 
“doing business” in the state so as to require compliance in an 
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action on the notes. George H. Cox Co. et al. v. Phonograph Co., 
270 S. W. 811. Slack,Birkhead & Slack, of Owensboro, for appel- 
lant. Sandlidge & Sandlidge, of Owensboro, for appellee. Reprinted 
from The Corporation Journal, October, 1925, page 15. 


11. Installation of article. In an action by the Knoxville Glass 
Company involving the sale and installation of a plate glass front 
it was contended that the corporation was a foreign corporation 
and that there had been no compliance with the statute relative to 
“doing business” in the state by such corporations. It appeared that 
the Knoxville corporation sent its material and men to Kentucky 
and they and others working for them in two weeks built a concrete 
foundation for the glass to rest upon and then put in the glass. The 
Court of Appeals of Kentucky says that here the transaction was 
one of interstate commerce and that the statute does not apply to 
such transactions. All of the work done in the state was incidental 
to the glass work, which could not otherwise have been put in. 
Webb et al. v. Knoxville Glass Co., 289 S. W. 260. James M. Gilbert, 
of Pineville, for appellants. N.R. Patterson and H. Clay Rice, both 
of Pineville, for appellee. Reprinted from The Corporation Journal, 
April, 1927, page 370. 


12. “The failure of a foreign corporation to comply with the pro- 
visions of section 5/71, Ky. Statutes, requiring a statement to be filed 
with the secretary of state, giving the name of the agent upon whom 
process may be had, was formerly held to be a defense to an action 
brought by such corporation; but the decisions so holding were 
overruled in Williams v. Dearborn Truck Company, 218 Ky. 271, 291 
S. W. 388, and such failure is no longer to be regarded as a de- 
fense.” Robb v. Midland Acceptance Corporation, 8 S. W. (2d) 377. 
Frank S. Ginocchio, of Lexington, for appellant. Geo. W. Vaughn, 
of Lexington, for appellee. Reprinted from The Corporation Journal, 
November, 1928, page 278. 


LOUISIANA 


1. Contracts of sale made at home office of foreign corporation 
not “doing business.” The Bowman-Hicks Lumber Co., is a Mis- 
souri corporation with its home office at Kansas City. It conducts 
a lumbering business in Louisiana. The laws of the latter state tax 
credits of a foreign corporation which arise from the doing of busi- 
ness within the state. All sales of lumber manufactured by the 
corporation in Louisiana are considered and completed at its Kansas 
City office. Held that such sales do not constitute “doing business” 
in Louisiana, and that consequently the credits arising therefrom 
are not taxable in that state. Bowman-Hicks Lumber Co. v. Cole, 
Assessor, 91 So. 744. A. V. Coco, Atty. Gen., and P. C. Smith, of 
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Oberlin (Harry P. Sneed, of New Orleans, of counsel), for tax col- 
lector and appellants. McCoy & Moss, of Lake Charles (Baker, 
Botts, Parker & Garwood, of Houston, Tex., of counsel), for ap- 
pellee. Reprinted from The Corporation Journal, December, 1922, 
page 131. 


2. Contract entered into by corporation foreign to Louisiana not 
licensed to do business in that state is not void. Plantiff is a cor- 
poration foreign to Louisiana engaged in the business of selling 
correspondence courses in various branches of education. It con- 
tracted with an individual domiciled in New Orleans for the sale and 
delivery of one of the courses. Payment was guaranteed by a third 
party against whom action is brought as guarantor. For present 
purposes it will suffice to say that one ground of defense, sustained 
below, was that plaintiff is a foreign corporation that has not com- 
plied with the Louisiana statutes having a reference to foreign cor- 
porations doing business in the state. The Court of Appeals of 
Louisiana (Orleans) reverses. Plaintiff’s method of selling its 
courses is not in evidence; where the instant contract was entered 
into is not stated. There is no holding as to whether or not plain- 
tiff was “doing business” in Louisiana. With respect to the defense 
advanced the court says that “it appears to us that a complete an- 
swer to the contention of exceptor is found in the matter of Thos. 
Cusack Co. v. Ford, 71 So. 196, in which our Supreme Court has said 
that failure of a foreign corporation to comply with the state re- 
quirements before doing business in the state does not affect the 
nullity or unenforceability of the contract, but merely subjects the 
foreign corporation to the penalties mentioned in the statute.” 
Federal Schools, Inc. v. Kuntz, 134 So. 118. Jos. A. Casey, of New 
Orleans, for appellant... W. J. & H. W. Waguespack, of New Or- 
leans, for appellee. Reprinted from The Corporation Journal, October, 
1931, page 15. 


3. On the right to enforce a contract entered into by a foreign 
corporation that has not complied fully with the foreign corporation 
law. In an action on a contract one defense is that the plaintiff is 
a foreign corporation that had not complied fully with the law 
relating to foreign corporations before entering into the contract. 
The corporation had filed the necessary papers with the secretary 
of state and had designated its place of business and an agent on 
whom process could be served in its behalf. It was conceded that 
at its Louisiana office “no such stock transfer records, or capital 
stock records, or books showing assets and liabilities” as are re- 
quired to be kept, were kept. The pertinent state constitutional 
provision is that every corporation, domestic and foreign, doing 
business in this state shall do the various things therein set forth. 
The Court of Appeals of Louisiana (Orleans), affirming, is of the 
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opinion that, “because of the language of the constitutional pro- 
vision, which is not prohibitory, and also because of the substantial 
compliance with the requirements thereof, plaintiff corporation 
should be permitted to maintain this action.” The court says that 
in almost every case where a penalty is imposed for engaging in 
business without prior compliance contracts are not held void or 
unenforceable; where the statutory language is something similiar 
to “no foreign corporation shall engage in business until,” contracts 
are void and unenforceable in event of noncompliance; if the stat- 
ute specifically provides that such a contract is void such illegality 
cannot be escaped: “the constitutional provision involved here does 
not fall within any of the classifications above mentioned”’—“had 
it been intended that contracts entered into without prior compli- 
ance with the constitutional provision should be null and unenforce- 
able, it would have been quite simple for the framers thereof to 
have so declared.” The court then concluded: “It is our opinion 
that failure to comply with the comparatively unimportant require- 
ments referred to should not deprive the offending corporation of 
all rights under its contracts, but that the proper officials of the 
state may, by proper action, force either the departure of the corpo- 
ration or its compliance with such requirements.” Claude Neon 
Federal Co., Inc. v. Four Hundred Club et al., 134 So. 445. Michel 
Provosty and Oliver P. Carriere, both of New Orleans, for appel- 
lants. Thomas J. Martin, of New Orleans, for appellee. Reprinted 
from The Corporation Journal, November, 1931, page 35. 


4. Right to use advertising matter may be subject of sale in inter- 
state commerce; seller held relieved from necessity to register as a 
foreign corporation. Perhaps the majority of “doing business” 
cases, which involve the question of the necessity of qualification 
by a foreign corporation in a state in which it is not licensed, are 
concerned with activities of corporations dealing in “goods, wares 
and merchandise,” rather than “service” activities which do not 
involve the actual sale of tangible personal property. A recent 
Louisiana case of the latter type is Norm Advertising, Inc. v. Parker, 
172 So. 586, decided by the Court of Appeal of Louisiana, Second 
Circuit. There, defendant contracted with plaintiff unlicensed for- 
eign corporation to purchase the right to use certain copyrighted 
advertising matter, for which plaintiff agreed to furnish mats for a 
period of one year. The contract was solicited by plaintiff’s travel- 
ing agent and accepted at its New York office. The court says: 
“The transaction contemplated and provided for in the written con- 
tract was one of interstate commerce.” “The fact that the contract 
in question grants merely the right to use the copyrighted product 
within a designated territory, instead of providing for a complete 
relinquishment of title to it by plaintiff, does not prevent the trans- 
action from being interstate in character.” Plaintiff was therefore 
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permitted to maintain an action brought on the contract. Haw- 
thorne & Files of Bastrop, for appellant. Edward L. Gladney, Jr., 
of Bastrop, for appellee. Reprinted from The Corporation Journal, 
June, 1937, page 416. 


5. Occasional purchases made in state held not doing business. 
The Court of Appeal of Louisiana, Second Circuit, holds that where 
agents of a foreign corporation came into Louisiana “only casually 
and intermittently and for a limited purpose of purchasing and 
shipping scrap iron or steel out of the State,” this was not sufficient 
to constitute the doing of business so as to give the Louisiana courts 
jurisdiction in an action by the seller to recover the balance due on 
such sales. Schultz v. Long Island Machinery & Equipment Co., Inc., 
173 So. 569. Isaac Abramson of Shreveport, for appellant. L. L. 
Lockard and Harry V. Booth of Shreveport, for appellee. Reprinted 
from The Corporation Journal, October, 1937, page 9. 


6. An unlicensed foreign corporation purchasing, selling and 
delivering goods in Louisiana is “doing business” there and pre- 
cluded from maintaining suit. Plaintiff, an unlicensed foreign cor- 
poration in Louisiana, sued to recover kerosene taxes and inspection 
fees paid under protest. It was met by the defense that it was not 
authorized to do business in the state and, having carried on busi- 
ness, it had failed to pay taxes due and that, as a result, it was 
barred under Act No. 8, Third Extra Session of 1935, from main- 
taining a suit in the state. The Supreme Court of Louisiana, noting 
that plaintiff had purchased, sold and delivered merchandise in 
Louisiana, ruled that it was not engaged in interstate business or 
commerce. A judgment for the defendant was affirmed. R. J. 
Brown Co. v. Grosjean, Supervisor of Public Accounts, 180 So. 634. 
Porteous, Johnson & Humphrey of New Orleans, for appellant. 
Gaston L. Porterie, Atty. General, and Justin ©) Daspigestaees 
Blanche and E. Leland Richardson, Sp. Asst. Attys. General, for 
appellee. Reprinted from The Corporation Journal, November, 1938, 


page 255. 


7. Federal trustee held subject to payment of Louisiana cor- 
porate franchise tax. In an action by the Secretary of State of 
Louisiana to recover a corporation franchise tax from the trustee 
of a company in reorganization proceedings under Section 77 of 
the Bankruptcy Act, the United States Circuit Court of Appeals, 
Eighth Circuit, disposed of the contention of the trustee that a tax 
was not due from him as trustee by pointing out that under Sec- 
tion 124a, Title 28, U. S. C. A., trustees appointed by any United 
States Court to conduct any business are subject to all state and 
local taxes applicable to such business the same as if it were con- 
ducted by an individual or corporation and that “by the sweeping 
terms of this statute all doubts have been resolved in favor of the 
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States taxes. A decree in favor ofvthetSecretary of State: was 
affirmed. Guy A. Thompson, Trustee, Missouri Pacific Railroad Com- 
pany v. The State of Louisiana et al., 98 F. 2d 108. James M. Chaney, 
for appellant. Charles J. Rivet, Sp. Asst. to Atty. General, (Gaston 
le Wocterie, Atty. General and DM: Ellison; Sp. Asst?-to “Atty. 
General, on the brief), for appellees. Reprinted from The Corpora- 
tion Journal, November, 1938, page 257. 


8. Solicitation of orders in Louisiana followed by acceptance out 
of state and shipment direct to customer from without state, ruled to 
be interstate commerce. A foreign corporation, with traveling sales- 
men soliciting orders in Louisiana, which were sent by mail to the 
company’s home office in Connecticut for acceptance or rejection 
and, if accepted, followed by shipment of the goods ordered direct 
to the customer, was held, by the Louisiana Supreme Court, to be 
engaged in interstate commerce and not required to be licensed to 
do business as a foreign corporation. Graham Manufacturing Com- 
pany v. Rolland, 186 So. 93. M. B. Gatlin of New Orleans, for the 
relator. Sol Weiss, for the respondent. Reprinted from The Cor- 
poration Journal, October, 1939, page 10. | 


9. Corporation, represented in state by manufacturers’ agent who 
also served others in that capacity, held not doing business. In an 
action by an unlicensed foreign corporation to recover the value of 
material consigned to one of the defendants at a time when he acted 
as Louisiana selling agent for the company, a defense was that the 
corporation could not use the state courts because it was not author- 
ized to do business and had failed to pay annual taxes required of a 
licensed corporation. The Court of Appeal, Parish of Orleans, ruled 
as follows: “In order for the plaintiff to come within the ban of the 
statute, it is, of course, necessary that it be ‘doing business in this 
state. Rk. J. Brown Company v. Grosjean, 189 La. 778, 180 So. 634. 
Handlin acted as the plaintiff’s agent for the purpose of selliny its 
pumps. He also represented other parties as a sort of manufacturer’s 
agent. He was nothing more than a solicitor for orders which, when 
accepted at the home office of the plaintiff corporation in Cincinnati, 
Ohio, were filled by shipment from that State. Such a transaction 
does not constitute doing business in the State of Louisiana.” National 
Pumps Corporation v. H. J. Bruning et al., 1 So. 2d 320. Theo. Cotonio, 
for appellees. Deutsch & Kerrigan and Lehman K. Preis, for appel- 
lant. Reprinted from The Corporation Journal, October, 1941, page 11. 


MAINE 


1. Penalties for failure to comply with the statutes requiring the 
qualification of foreign corporations. Sections 1 and 2, Chap. 152, 
Laws of 1911 provide that no action may be maintained or recovery 
had in any contract. This does not apply to remedies for wrongs 
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against the property in this state of a delinquent foreign corporation. 
Such a corporation may bring an action of trover against a sheriff 
who wrongfully attached its property as that of another. Dominion 
Fertilizer Co. v. White, 96 Atl. 1069. Reprinted from The Corporation 
Journal, April 30, 1916, page 170. 


2. Order given by Maine resident, approved in Maryland, followed 
by shipment of goods from Maryland to Maine, held to constitute 
interstate transaction. The plaintiff, a foreign corporation with an 
office in Baltimore, Maryland, sent its traveling salesman to Maine. 
An order was obtained from the defendant for the sale to defendant 
of fertilizer, for the purchase price of which this action was subse- 
quently brought. The order was sent to Baltimore and approved 
there and the fertilizer was shipped from Baltimore to the defendant. 
The Supreme Judical Court of Maine, in overruling defendant’s plea 
to the effect that plaintiff was not qualified as a foreign corporation, 
said: “We can entertain no doubt that this was an interstate trans- 
action. It was acontract of sale of merchandise by a corporation in 
Maryland to a citizen in Maine, which contract contemplated what 
was in fact done, that the merchandise was to be shipped from the 
seller in one state to the purchaser in another state. Such a trans- 
action is clearly interstate commerce.” F, S. Royster Guano Company 


v. Cole, (1916), 115 Me. 387, 99 Atl. 33. 


MARYLAND 


1. “The general rule is well settled that foreign corporations which 
are permitted to come into a state for the prosecution of their busi- 
ness must be held to have accepted the restrictions and duties imposed 
upon them by the laws of the state they enter, and they can claim no 
other or greater rights or privileges than those accorded to the 


domestic corporations.” Hannis Distilling Co. v. Mayor and Council 
of City of Baltimore, (1911) 114 Md’ 678, 80 Atl. 319. 


2. Foreign corporations engaged in interstate or foreign commerce 
in Maryland are required to register, appoint at least one resident 
agent and certify a mailing address to the State Tax Commission 
under Annotated Code, 1924, Art. 23, Secs. 116 et seq., as amended 
by L. 1937, Ch. 504. The Attorney General of Maryland, in an opin- 
ion dated November 4, 1937, said: “We find nothing in the statute to 
indicate that a corporation doing only an interstate or foreign busi- 
ness would, by registering, subject itself to any taxes or other lia- 
bilities to which it would not be subject if it had not registered.” 
Also: “The purpose of the registration requirement is to facilitate 
service of process in actions in which the corporation is subject to 
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suit in this State. Accordingly, we interpret the phrase ‘doing in- 
terstate or foreign business’ to mean ‘doing interstate or foreign 
business in such a manner and to such an extent that the corpora- 
tion is subject to suit in this State.” 


MASSACHUSETTS 


1, Intrastate v. Interstate business. Several foreign corporations 
brought petition to recover excise tax paid by each for the privilege 
of “doing business” in the Commonwealth. In determining whether 
the several petitions were subject to the tax the Supreme Judicial 
Court, Suffolk County, discusses at length the distinctions between 
interstate and intrastate commerce (Cheney Bros. Co., and various 


others, v. Commonwealth, 218 Mass. 558; 106 N. E. 310). 


In the cases before the Court, it held, in the Marconi Wireless 
Company case, that a foreign corporation is engaged solely in inter- 
state commerce in Massachusetts when it maintains wireless sta- 
tions in the commonwealth from which it transmits messages to 
and from ships on the high seas and foreign countries, but neither 
transmits nor receives any messages over land either in or through 
the commonwealth. It also held, in the Pocahontas Fuel Company 
case, that transactions described as follows were interstate com- 
merce: A corporation which is engaged in the business of buying 
and selling coal and coke has at its office in Boston a manager in 
charge of ‘New England business, who is paid by check from New 
York, a salesman and a stenographer. Records of sales are kept at 
the Boston office, and money is kept on deposit at a local bank for 
the expenses of the office. Customers do not come to the office, but 
are called upon by the salesman who sends all orders to New York 
for acceptance and approval before the sales take place. Goods are 
shipped from a point without the commonwealth. Payments are 
made by remittances to New York. No stock of goods is kept in 
the commonwealth and the only property is office furniture. 

In the other cases before the court it was held that the activities 
engaged in by the complaining foreign corporations within Massa- 
chusetts constitute “doing business” in Massachusetts and so that 
the corporations are subject to the excise for the privilege of doing 
local business. The judgments in these cases, summarized below, 
were affirmed by the United States Supreme Court with the excep- 
tion of that as to Cheney Bros. Co., which was reversed (Cheney 
Bros. Co., and various others, v. Commonwealth of Massachusetts, 


246 U. S. 147; 38 Sup. Ct. 295). 


The Cheney Bros Co. case. A Connecticut corporation main- 
tains in Boston an office and salesroom, with one office salesman 
and four traveling salesmen. No books are kept and no collections 
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are made, a stock of samples is kept, but no other goods. Orders are 
subject to approval by the home office in Connecticut and goods 
are shipped directly from there to the consumer. The contract of 
sale is completed in Connecticut, where the title passes. This the 
Supreme Judicial Court of Massachusetts, Suffolk Count, held to 
be “doing business” in Massachusetts, saying in part: “This de- 
scription of the place maintained by the corporation in Boston, and 
the character of business transacted there shows something outside 
interstate commerce. A fixed abode has been established, which is 
used as the headquarters for its New England business. It is almost 
a necessary inference from the maintenance of an “office and sales- 
room” with one-permanent salesman, that customers resort thither 
in considerable numbers for the purpose of examining samples and 
placing orders. It reasonably may be assumed that here also are 
fixed all the terms of a very substantial number of sales, and that 
the only thing required to complete the transaction is the bald 
approval by the company at its home office. It is not only a perma- 
nent home for the corporation for the carrying on of its New Eng- 
land sales business, but it has many of the characteristics of a local 
salesroom. The stock of samples kept on hand is large enough 
apparently to require the constant attendance of one salesman.” 
The United States Supreme Court in reversing the judgment here 
says: “We do not perceive anything in this that can be regarded 
as a local business as distinguished from interstate commerce. * * * 
We think the tax on this company was essentially a tax on doing 
an interstate business and therefore repugnant to the commerce 
clause:+ 


The Lanston Monotype Company case. In this case the Court 
reached its conclusion that the corporation was “doing business” on 
the facts that the corporation kept at its office in Boston stock to 
repair and replace broken parts of machines. This was held to be 
local business, separable from its interstate commerce, and not 
within the protection of the commerce clause, although the sepa- 
ration might render the interstate commerce profitless. 


The Northwestern Consolidated Milling Company case. A manu- 
facturing company located outside of Massachusetts employs a num- 
ber of men in the state to solicit orders for its goods from retail 
merchants, which orders are turned over to the nearest wholesale 
dealer and the corporation has nothing further to do with them. 
The wholesaler fills the orders from his stock and is paid by the re- 
tailer. In other words, the salesman in the employ of the manufac- 
turing company solicits business for the wholesaler by whom he is 
not employed. This the Court holds is in substance the business of 
providing agents for the wholesalers, and partakes in no respect of 
interstate commerce. The fact that a natural result may be to in- 
crease the sales of the manufacturing corporation to the wholesalers 


64 


MASSACHUSETTS 


is an immaterial circumstance. It is too remote from the actual 
business of its salesmen to constitute interstate commerce. ‘The 
United States Supreme Court in holding that such sales in the state 
by specialty salesmen of a foreign corporation constitutes “doing 
business” in the state by the foreign corporation so as to subject 
it to the excise tax imposed on foreign corporations for the privilege 
of doing local business says: “This. company was incorporated un- 
der the laws of Minnesota, operates flour mills there, and sells the 
flour to wholesale dealers throughout the country. It has an office 
in Massachusetts where it employs several salesmen for the purpose 
of inducing local tradesmen to carry and deal in its flour. These 
salesmen solicit and take orders from retail dealers and turn the 
same over to the nearest wholesale dealer, who fills the order and 
is paid by the retailer. Thus the salesman, although not in the 
employ of the wholesaler, is selling flour for him. Of course this is 
a domestic business—inducing one local merchant to buy a particu- 
lar class of goods from another—and may be taxed by the State, 
regardless of the motive with which it is conducted.” — 


The Copper Range Company case. A holding company organ- 
ized under the laws of a foreign state, whose assets are stocks and 
bonds of a foreign corporation and land located outside of Massa- 
chusetts, but which has an office in that state at which it receives 
and pays dividends, holds directors’ and stockholders’ meetings and 
keeps its records and financial books of account is “doing business” 
in the commonwealth. 


The Champion Copper Company case. A foreign corporation 
owning a mine outside of Massachusetts and selling its products 
exclusively outside of the commonwealth, but which maintains its 
treasurer’s office in Boston, for general direction of the deliveries 
of its product, keeping a record of sales and deliveries, paying sala- 
ries, distributing dividends and holding directors’ meetings is doing 
business in the commonwealth. 


The opinion from which the foregoing summaries, with one 
exception as noted, are made is the first in which the Supreme Ju- 
dicial Court of Massachusetts exhaustively discusses the question 
of what’constitutes “doing business” in that commonwealth so as to 
bring a foreign corporation within the provisions of its statutes 
relating to foreign corporations. Charles A. Snow and William P. 
Everts, both of Boston, for plaintiffs in error. William Harold 
Hitchcock, of Boston, for the Commonwealth of Massachusetts. 
Reprinted from The Corporation Journal, March, 1915, page 7, and 
December, 1922, page 121. 

2. Maintaining an office in the state for the solicitation of busi- 
ness does not subject a foreign corporation to excise tax if its busi- 
ness within the state is interstate in character solely. The Alpha 
Portland Cement Co. is a New Jersey corporation engaged in the 
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manufacture and sale of cement. Its principal office is at Easton, 
Pa. Its mills are located in several states outside of Massachusetts 
from which shipments are made to various parts of the United 
States and to foreign countries. It maintains an office in Boston in 
charge of a district sales manager with a clerk, where its corres- 
pondence and other natural business activities in connection with 
the receipt of orders and shipment of goods for the New England 
States are conducted. The office is used as headquarters for travel- 
ing salesmen, who solicit orders in Massachusetts and other New 
England states. Orders so taken are transmitted at the Boston 
office by mail to Easton, Pa., where exclusively they are passed 
upon, and if approved, goods are shipped and invoices sent direct 
to the customer. Remittances are usually made to Easton, though 
in some instances prepayments or collections are made by the sales- 
men and immediately transmitted to Easton. No samples or other 
merchandise are kept in Massachusetts. The only property of the 
corporation in the state is office furniture, valued at $573. It main- 
tains no bank account in the state; its salaries and office rent are 
paid from the Easton office. Incidental expenses are paid from an 
account not exceeding $1,000 kept by the district sales manager in 
his own name. No corporate books, records or meetings are kept 
or held in Massachusetts. The Supreme Judicial Court of Massa- 
chusetts, 139 N. E. 158, held that though business of the company 
was strictly interstate in character, it was, nevertheless, subject to 
taxation in Massachusetts, but the United States Supreme Court 
reverses saying that the excise cannot be enforced against a foreign 
corporation which does nothing but interstate business within the 
state. Alpha Portland Cement Co. v. Mass., 268 U. S. 203. Louis H. 
Porter and F. Carroll Taylor, both of New York City, and John G. 
Palfrey, of Boston, for plaintiff in error. Alexander Lincoln and 
Jay R. Benton, both of Boston, for the Commonwealth of Massa- 
chusetts. Reprinted in modified form from The Corporation Journal, 
December, 1923, page 77. 


3. Defense of non-compliance is open in suit by assignee of un- 
qualified foreign corporation’s claim on a contract. A New York 
corporation carried out a construction contract in Massachusetts. It 
had not complied with the foreign corporation law of the common- 
wealth. A certain amount was alleged to be due the corporation on 
the contract. Its claim was assigned to the plaintiffs here, the as- 
signment being found to have been “made in good faith upon valu- 
able consideration and not for the purpose of evading the statute.” 
Suit was brought by the assignee on the claim; the defendant filed © 
a plea in abatement to the effect that as the assignor foreign corpo- 
ration had not complied with the foreign corporation laws of the 
state (which provide, inter alia, that no action may be brought in 
the state courts by a non-complying corporation) the suit could not 
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be maintained. In the Superior Court this plea was overruled, mant- 
festly, so the Supreme Judicial Court (Hampden) says, on the 
eround that the assignees were not barred by the statute. The 
higher court sustains the exceptions brought by the defendant, say- 
ing that though section 5, General Laws, Chapter 231, provides that 
an assignee may bring suit in his own name on a non-negotiable 
legal chose in action it also provides that in such case the defendant 
shall have open to him any defense that would have been available 
had the action been brought in the name of the assignor, and that 
the clear intent of this is that the assignee shall stand in the shoes 
of the assignor, that he shall be in no better position than the as- 
signor, that “the alleged debtor cannot be put in any worse con- 
dition than if the original contractor were suing in his own name 
and right,’ and holding that as the assignor could not have main- 
tained the action the assignee is estopped from so doing. Lewis et 
al. vu. Club -Realiy Co.,.163 N. E..172. J. B. Ely and W. A. McDon- 
ough, both of Springfield, for plaintiffs. G. A. Bacon, of Springfield, 
for defendant. Reprinted from The Corporation Journal, December, 
1928, page 302. 


4. A foreign corporation, with its principal office at Boston, not 
engaged exclusively in interstate commerce, held subject to the cor- 
porate excise tax. On May 25, 1936, the United States Supreme 
Court affirmed the decision of the Supreme Judicial Court of Massa- 
chusetts in the Atlantic Lumber Company case, (The Corporation 
Journal, November, 1935, page 42), 197 N. E. 525. It was contended 
that the corporate excise tax, as applied to the company, constituted 
an unconstitutional burden upon interstate commerce. The facts 
were that the appellant was a Delaware company, which, however, 
did not function in that state but did function in Massachusetts, 
to which state the exercise of its corporate powers was confined. 
Its principal office was there, where it also maintained a sales office, 
used as headquarters for salesmen who solicited orders in Massa- 
chusetts and other states. Orders were accepted at the Massachu- 
setts office, although filled from the distributing yard of the company 
or the mill of a subsidiary outside the state. No stocks of lumber 
were kept in the state. The most active bank account was main- 
tained in Boston. The corporate books and records were kept in 
Massachusetts, where the treasurer was located, directors‘ meetings 
held and dividends declared. The court pointed out that the com- 
pany did more than merely transact interstate business in Massa- 
chusetts and held the effect of the tax upon interstate commerce 
to be remote and incidental under these circumstances. The tax 
was therefore held valid as applied to this company. Atlantic Lum- 
ber Company v. Commissioner of Corporations and Taxation, 56 S. 
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Ct. 887. Robert C. McKay of Boston, for appellant. James J. Ronan 


of Salem, for appellee. Reprinted from The Corporation Journal, Oc- 
tober, 1936, page 234. 


MICHIGAN 


In addition to the digests of recent decisions in this state, citations 
of the following decisions (rendered prior to 1930) are taken from 
previous editions of this book: 

1, E. A. Lange Medical Co. v. Brace et al., 186 Mich. 453, 152 
N. Y. 1026. 
ae Standard Fashion Co. v. Cummings, 187 Mich. 196, 153 N. W. 

3. Power Specialty Co. v. Michigan Power Co., 190 Mich, 699, 157 
N. W. 408. 

4. B.F. Sturtevant Co. v. Adolph Leitelt Ironworks, 196 Mich, 552, 
1D Nevo, 
eae Phillips Co. v. Everett, 262 Fed. 341, certiorari denied, 252 U. S. 

rie 

6. Edward v. Ioor, 205 Mich. 617, 172 N. W. 620. 

7. Rex Beach Pictures Co. v. Harry I. Garson Productions, 177 
N. W. 254. 

8. Decorators Supply Co. v. Chaussee, 178 N. W. 665. 

9. Michigan Lubricator Co. v. Ontario Cartridge Co., 275 Fed. 902. 

10. Republic Acceptance Corp. v. Bennett, 189 N. W. 901. 

11. A. H. Andrews Co. v. Colonial Theatre Co., 283 Fed: 47/1. 

12. WT. Kawlewgh Co,v. rence, loa N Wes. 

13. In re Harmony Theatre Co., 2 F. (2d) 376. 

14. Westerlin & Campbell Co. v. Detroit Milling Co., 206 N. W. 371. 

15. Cleveland Cooperage Co. v. Detroit Milling Co., 209 N. W. 144. 

16. Maxwell v. Hamond et al., 208 N. W. 443. 

17. Hemphill v. Orloff; 48 S. Ct. 577. 


18. Erecting of signs within state as part of contract of sale 
thereof otherwise in interstate commerce brings transaction within 
the meaning of the term “doing business.” Plaintiff is an Illinois 
corporation engaged in the manufacture, sale, and erection of out- 
door signs. Action was for recovery under a contract entered into 
with.a citizen of Michigan; one defense urged was that the contract 
is void, and suit thereon may not be maintained, because of plain- 
tiff’s failure to comply with the foreign corporations law relative 
to qualifying to do business in the state. Plaintiff, not then licensed 
to do business in Michigan, sent into the state a salesman who 
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entered into the contract sued on which contemplated in addition 
to the manufacture in Illinois and shipment to Michigan of the signs 
contracted for, the erection thereofein Michigan. The signs were 
made and shipped, and erected by or under the supervision of plain- 
tiff’s construction engineer sent into the state for that purpose in- 
cluding “the procuring of the leave, license, or lease to erect and 
maintain the signs.” The Supreme Court of Michigan, reversing 
the court below and remanding with directions to enter judgment 
for defendant, says that the contract contemplated something more 
than interstate commerce and that the work in connection with 
erection done in Michigan “falls within the prohibition of the stat- 
ute (Chapter 1, of Part 5, of Act No. 84, Public Acts of 1921; Ca- 
hill’s Compiled Laws, 1915, Annotated Supplement, 1922, § 9053 
(164 et seq.) ) pleaded and relied on by the defendant and bars the 
plaintiff’s right to maintain the suit.” General Highways System, 
Inc., v. Dennis, 230 N. W. 906. William J. Balgooyen, of Muskegon 
Heights, for appellant. Galpin, Smedley & Dunn, of Muskegon, for 
appellee. Reprinted from The Corporation Journal, October, 1930, 
page 233. 


19. Unqualified corporation may bring action in tort for recovery 
of property. It is sufficient to state for the purpose of this digest 
that the plaintiff-appellee, an Illinois corporation, not qualified to 
do business in Michigan, erected under contract, a large sign (price, 
$13,000) on the front of a Detroit theatre, and brought this action, 
in effect for the recovery of the amount yet due under the contract 
or possession of the sign (but actually to recover for its conversion). 
It was urged that plaintiff “may not maintain this action by reason 
of section 12370, C. L. 1915,” which section provides that if any act 
is forbidden to be done by any corporation and such action shall 
be done by a foreign corporation such corporation shall not be au- 
thorized to maintain any action founded on such act, etc. The 
Michigan statutes provide that no unqualified foreign corporation 
shall be capable of making a valid contract in the state. The Su- 
preme Court of Michigan, affirming the judgment below for plain- 
tiff, says, citing cases: “The court has so recently held that an 
action in tort for the recovery of property, or its value, will lie, 
notwithstanding this statutory provision, that further consideration 
or discussion seems unnecessary.” Lu-Mi-Nus Signs Co. v. Regent 
Theatre Co., 231 N. W. 128. Wurzer & Wurzer, of Detroit (John 
T. Higgins, of Detroit, of counsel), for appellant. Morse & Gold- 
stick, of Detroit, for appellee. Reprinted from The Corporation Jour- 
nal, November, 1930, page 255. 


20. The acquirement, holding, and sale of Michigan real estate 
by an unqualified foreign corporation. Action here is to foreclose 
a purchase money mortgage on Michigan real estate acquired, held, 
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and sold by a Maine corporation that was not authorized to do 
business in Michigan. The defense was interposed that because of 
the mortgagee’s status it could not bring suit and have decree of 
foreclosure. The corporation’s charter gives it authority to pur- 
chase and convey real estate. The Michigan Supreme Court affirms 
the lower court’s decree for plaintiff after denying a motion for a 
rehearing. The circumstances under which the Maine corporation 
acquired the Michigan realty are not disclosed. The court says that 
there is no law of the state prohibiting a foreign corporation from 
owning real estate in Michigan and from exercising the ordinary 
incidents of ownership, and further that admission or qualification 
is not required by statute as a step precedent to such power. The 
test on the right of the foreign corporation to sue is whether or not 
by such ownership, etc., it is carrying on its business in the state. 
The prohibition is not against the transacting of any business but 
against the carrying on of business. The court goes no further here 
than to say that for defendants to have a rehearing it was necessary 
for them to show affirmatively that in acquiring, managing as 
owner, conveying, and taking a purchase-money mortgage, the 
plaintiff was carrying on its business in Michigan and that this the 
defendants failed to do. In affirming the court says: ““We have no 
facts evidencing incidental circumstances attesting corporate pur- 
pose to avail itself of the privilege of carrying on business in this 
state * * * Beyond the usual incidents of ordinary ownership 
of real property we have but the fact that plaintiff is a foreign cor- 
poration, privileged to acquire and dispose of real property in this 
state, but not to carry on its business here.” Electric Railway Se- 
curities Co. v. Hendricks et al., 232 N. W. 367. G. A. Wolf and Clare 
J. Hall, both of Grand Rapids, for appellants. Bernard J. Onen, of 
Battle Creek, for appellee. Reprinted from The Corporation Journal, 
December, 1930, page 279. 


21. What constitutes “doing business”; suing on contract entered 
into in another state. Here, the plaintiff manufacturer, a corpo- 
ration foreign to Michigan and not licensed to do business in that 
state, entered into a contract in Illinois with a subcontractor on a 
building construction project in Michigan to supply and install cer- 
tain folding partitions. The installation having been completed pay- 
ment difficulties arose; the principal contractor then guaranteed 
payment; action is by the manufacturer against the guarantor to 
recover the purchase price of the partitions. The defense was that 
the plaintiff, a foreign corporation, not having qualified to do busi- 
ness in Michigan could not make a valid contract in Michigan. The 
Supreme Court of Michigan affirming the judgment below for the 
plaintiff says that the contract, having been consummated in Illinois 
“was not in violation of the Michigan statute regulating foreign cor- 
porations doing business in Michigan. It was valid between the 
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original parties, and the defendant bound itself by its written guar- 
antee of payment.” It is further held, several supporting cases be- 
ing cited and quoted from, that because of the intricate nature of 
the partitions (“specialties”) the installation was appropriate and 
essential to the sale—the sale could not be made unless there was 
an agreement to install—and so that the carrying out of the con- 
tract did not involve the “doing of business” in Michigan. Richards- 
Wilcox Mfg. Co. v. Talbot & Meier, 233 N. W. 437. Frank C. Cook 
and John P. O’Hara, both of Detroit (A. L. Baumann, of Detroit, 
of counsel), for appellant. Anderson, Wilcox, Lacy & Lawson, of 
Detroit (Earl L. Shimer and Helen W. Miller, both of Detroit, of 
counsel), for appellee. Reprinted from The Corporation Journal, 
March, 1931, page 352. 


22. Unlicensed foreign corporation entitled to sue on so much of 
contract as involves interstate commerce only, divisibility of the 
contract between intrastate and interstate business being possible: 
installing, by the seller, hotel furniture sold in interstate commerce 
is a part of the interstate transaction. For purposes of this digest 
it is exact enough to say that the action here is by a corporation 
foreign to Michigan and unlicensed by the state on a contract cover- 
ing the sale to a Detroit hotel and the installation therein of furni- 
ture, furnishings, decorations, etc. Modifying the decree below and 
then affirming, the Supreme Court of Michigan, after noting that, 
in effect, under Michigan law an unlicensed foreign corporation may 
not sue on a contract entered into by it involving Michigan intra- 
state business, asks: “But, where, as here, the contract permits an 
accurate division of the whole transaction into interstate and intra- 
state items and the precise apportionment of the consideration to 
each, may suit be brought upon the legal portion?” The court says 
that “the question seems to be one of first impression”; it answers 
the question affirmatively, saying: “As the statute does not inter- 
fere with interstate commerce, such segregation is logical. From 
recovery thereon, no injury can result to [those who] are called 
upon to meet only their legal obligations; the policy of the state is 
maintained because no recovery is allowed for prohibited acts; the 
statute is kept in its intended and constitutional bounds, and the 
result is appropriate to a court of equity. We think the inhibitions 
of the statute to sue should be confined to those portions of the 
transaction of which intrastate acts are an integral part.” As to the 
furniture installation—“That part of the contract included instal- 
lation, which consisted of uncrating the furniture, putting it in 
rooms, attaching mirrors, assembling beds, dusting and polishing, 
and removing marks or soils. These were mere incidents of de- 
livery, which is a part of interstate commerce.” Smuilansky v. Mandel 
Bros. et al., 236 N. W. 806. J. Shurly Kennary, of Detroit, for ap- 
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pellants. Goodenough, Voorhies, Long & Ryan, of Detroit, for appellee. 
Reprinted from The Corporation Journal, October, 1931, page 16. 


23. Furnishing plans and designs and supervision by foreign 
engineering corporation held interstate commerce; qualification un- 
necessary. The assignee of an engineering contract entered into 
between an engineering corporation and the city of Bay City, Michi- 
gan, brought this suit against the city to recover on quantum meruit 
and for breach of contract. It appeared that the engineers agreed 
with the city to design and supervise the erection of a complete 
waterworks and all necessary accessories. The clerical work, the 
drawing of the plans, and the details of map-making, etc., were all 
carried on in Cleveland. The engineers did not contract to construct 
the plant, furnished no material, and did not do the actual con- 
struction. On the question of whether these acts required the cor- 
poration to qualify in Michigan, the United States Circuit Court 
of Appeals (Sixth Circuit), says that the interstate features were 
recognized in the agreement. A resident engineer in Bay City was 
provided for who would keep in touch with the home office 
through a system of daily reports, and further that representatives 
from the main office should visit the work for instruction, inspec- 
tion, and consultation. The agreement contemplated that the de- 
tailed planning should be done in Ohio and that there should be 
constant interstate communication. The court further says that 
there was no indication of a purpose to carry on business in- the 
state, and while the work extended over a long period the trans- 
action was isolated. “The integral connection of the work in Michi- 
gan with the work in Ohio is emphasized by consideration of the 
function of the plans sold, of their complexity, of the necessity of 
their application with mechanical skill and precision, in order that 
the desired result of the contract, the waterworks which had been 
planned, might be achieved.” The transaction, therefore, being inter- 
state commerce, the right of action was not barred by failure of the 
corporation to qualify. Bay City v. Frazier, 77 F. (2d) 570. A. W. 
Black and J. L. McCormick, both of Bay City, for appellant. Ed- 
ward S. Clark, of Bay City (Clark & Henry, of Bay Cityonne 
brief), for appellee. Reprinted from The Corporation Journal, Oc- 
tober, 1935, page 14. 


24. Sale in interstate commerce of fabricated woodwork of intri- 
cate design, requiring installation by skilled workmen, held not 
doing business. Plaintiff, an Illinois corporation, under an Illinois 
contract, agreed to plan, design, furnish blue prints, fabricate, 
manufacture, ship, and install special woodwork for defendant. 
Suit to recover damages was brought for a breach of the contract 
by the defendant, who contended recovery was precluded because 
the contract required plaintiff to carry on business in Michigan, 
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which it was not authorized to do. The Supreme Court of Michigan, 
affirming a judgment for plaintiff, said: “The contract called for 
a finished result of highly technical work, with a one-year guarantee, 
and it-fairly appears that, without installation by skilled workmen 
from plaintiff’s factory, the contract would not have been made. 
The fabricated woodwork was to be of a special and intricate design 
and to be wholly manufactured at the factory in Illinois. The 
installation of such specially designed woodwork was a relevant and 
essential incidence, and the contract, as a whole, was within the 
protection of interstate commerce.” Moline Furniture Works v. Club 
Holding Co., 274 N. W. 338. Monaghan, Crowley, Clark & Kellogg 
(E. T. Kelley, of counsel) of Detroit, for appellant. Alfred Lind- 
bloom of Detroit, for appellee. Reprinted from The Corporation Jour- 
nal, December, 1937, page 62. 


MINNESOTA 


In addition to the digests of recent decisions in this state, citations 
of the following decisions (rendered prior to 1930) are taken from 
previous editions of this book: 


1. Victor Talking Machine Co. v. Lucker, 150 N. W. 790. 
2. Outcault Adv. Co. v. Citizens State Bank, 180 N. W. 705. 


3. J.C. Boss Engineering Co. v. Gunderson Brick & Tile Co., 209 
N. W. 876. 


4. An unqualified foreign corporation entitled to sue in state 
courts since it was not “doing (intrastate) business’ in the state. 
Action is against a Minnesota merchant (“‘listed” as described be- 
low) under a contract, in effect for advertising. The plaintiff-ap- 
pellee Association is a New York corporation “composed of present 
and former members of the military and naval services of the United 
States, its States and Territories.” It is not licensed to do business 
in Minnesota. Its business is to enter into contracts with a limited 
number of merchants in a particular “line” in each of a number 
of communities the merchant agreeing to pay to the Association 
a stipulated small amount per month and 10 per cent of completed 
payments on purchases made of him by “members” of the Associ- 
ation, the latter contracting to list and advertise the merchant in 
service papers and other media and to advise its members to patron- 
ize the merchant. Representatives solicit contracts by personal 
calls; when signed by the merchant the agreement is sent by mail 
to New York for acceptance there by the Association. The Associ- 
ation enters into separate contracts with its members, when they 
become such by which it agrees to pay them 5 per cent of the 
amount of their purchases from listed merchants, such contracts 
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being closed in New York. The Association owns no property in 
Minnesota, has no assets, office, or place of business within that 
state, and does no business there otherwise than as stated. One de- 
fense urged was that as the Association was not licensed to do busi- 
ness in Minnesota it was not entitled to maintain the action. The 
Supreme Court of Minnesota affirms the judgment below holding 
that the Association is not doing business in the state within the 
meaning of the law requiring qualification. The court says: “Inter- 
state commerce is not confined to sale of commodities. The busi- 
ness covered by and done under the contract was interstate.” 
Association of Army and Navy Stores, Inc. v. Bruen & Co., 229 N. W. 
580. F. H. De Groat, of Duluth, for appellant. Courtney & Court- 
ney, of Duluth, for respondent. Reprinted from The Corporation 
Journal, May, 1931, page 183. 


5. Foreign corporation acquiring and managing Minnesota real 
estate before being licensed to “do business” in state may not sue 
in connection with intrastate transaction entered into prior to such 
licensing. Here, judgment was for defendant. “Plaintiff is a Wis- 
consin corporation organized for pecuniary profit. It did not comply 
with our statute (Sec. 7493, Mason’s Minnesota Stats. 1927) and 
become authorized to do business in this state until June 8, 1927. 

* * * The involved transaction appears from the complaint to 
have been initiated March 18, 1927, almost three months before 
plaintiff was domesticated in this state.” “The peremptory order 
for judgment against plaintiff went upon the ground that the record 
made it appear conclusively that plaintiff had been transacting 
business in this state before June 8, 1927, and so could not sue upon 
the claim now involved, which arose out of such business.” The 
Minnesota Supreme Court affirms, saying, iter alia in addition to 
the statements quoted above, that aside from the “involved trans- 
action” “it appears conclusively that plaintiff had been engaged in 
several real estate deals, had purchased several valuable Saint Paul 
properties and for a time managed them, collecting and disbursing 
the rents, all before June 8, 1927.” The court states that the statute 
referred to provides “that the rights of foreign corporations to 
transact business, to ‘acquire, hold or dispose of property within 
this state, or to sue or maintain any action at law or otherwise in 
any courts in this state’ are all conditioned upon compliance with 
the statute. Obedience yielded after unlawful business is transacted 
or a prohibited contract made does not remove the statutory bar.” 
E. C. Vogt, Inc., appellant v. Ganley Brothers Co., 242 N. W. 338. 
John H. Horeish, of St. Paul, for appellant. Barrows, Stewart, 
Jackson & Junkin, of St. Paul, for respondents. Reprinted from The 
Corporation Journal, June, 1932, page 203. 
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In addition to the digests of recent decisions in this state, citations 
of the following decisions (rendered prior to 1930) are taken from 
previous editions of this book: 


1. George v. Oscar Smith & Sons Co., 250 Fed. 41. 
2. Item Co., Ltd. v. Shipp et al., 106 So. 437. 
3. Long Beach Canning Co. v. Clark et al., 106 So. 646. 


4. Contracting to build factory in consideration of subscrip- 
tions to fund for purpose, all in Mississippi, constitutes “doing busi- 
ness” in state. Here a foreign corporation, not then licensed to do 
business in Mississippi, obtained by agents operating in that state 
partial payment one hundred dollar subscriptions to a fund to be 
used by it in the constructing and equipment of a canning factory. 
The business of the company is to promote the organization of can- 
ning factories, creameries, cheese factories, and other like enter- 
prises. Sufficient subscriptions having been obtained, initial partial 
$25 payments being made, a subscription contract was executed in 
Mississippi by the company with the subscribers by which the 
company bound itself to erect the building and equip it with ma- 
chinery at a designated location in the state. Thereafter the com- 
pany procured a building permit, began placing material on the 
ground, and actual construction was begun between December 15 
and December 20, 1925. On December 17, 1925, the company pro- 
cured a certificate from the Secretary of State that it had complied 
with the code provisions relative to the doing of business of foreign 
corporations in the state. Action is for payment of the balance due 
on one of the subscriptions referred to above. The sole defense was 
that the subscription was taken and the contract executed before 
the company had qualified, and so that the contract was void. The 
company contended that it was not “doing business” until it had 
entered on the performance of the contract by beginning actual 
construction work at which time it had complied with the statute. 
The Supreme Court of Mississippi, affirming the judgment of the 
court below for the defendant, says “the foreign corporation was 
doing business within the purview of our statute at the time it made 
the contracts referred to, and the subsequent procurement of a right 
to do business in the state could not relate back to the avoidable 
transaction.” Peterman Construction & Supply Co. v. Blumenfeld, 
125 So. 548. Loving & Loving, of Columbus, for appellant. Mag- 
ruder, Walker & Magruder, of Starkville, for appellee. Reprinted 
from The Corporation Journal, March, 1930, page 135. 
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5. Foreign corporation authorized to do, and doing business in 
state, but having appointed no agent for service of process, is denied 
access to the state courts to sue on notes taken in connection with 
such business. The Mississippi law provides that a foreign corpo- 
ration doing business in the state, whether domesticated or simply 
authorized to do business in the state, must designate either the 
Secretary of State or another as its agent for service of process on 
it; failing, the right to bring or maintain any action or suit in any 
of the courts of the state is denied. Plaintiff-appellee, here, a New 
Jersey corporation, was duly qualified to do business in Mississippi; 
it had not designated an agent for service of process. It entered 
into selling agency agreements with parties in Mississippi; ware- 
housing its materials; selling; installing; servicing; etc. It was 
found that certain restrictions on the “agency” on acting on behalf 
of or in place of the foreign corporation had been waived so that 
in effect the acts of the “agency” in some regards were the acts of 
the foreign corporation; and otherwise it was found that business 
and business that it was authorized to do, was being done by the 
foreign corporation in the state. The Mississippi Supreme Court 
reverses the court below and enters judgment dismissing the cause. 
“While the particular application of this statute may be harsh, the 
provision is mandatory, and we cannot do otherwise than enforce 
it.’ Wiley Electric Company of Jackson, et al. v. The Electric Stor- 
age Battery Company, 147 So. 773. Howorth & Howorth, of Jackson, 
for appellants. R. H. & J. H. Thompson, of Jackson, for appellee. 
Reprinted from The Corporation Journal, November, 1933, page 39. 


6. Collection of notes and foreclosure of deeds of trust held not 
“doing business.” A foreign corporation, having no office in Mis- 
sissippi, and not qualified there, was held not to be doing business, 
so as to be barred from maintaining its suit, where it purchased 
commercial paper secured by deeds of trust in Mississippi and ac- 
quired title to certain property in the state through foreclosure. 
“The collecting of notes alone,” said the Mississippi Supreme Court, 
“and the foreclosure of deeds of trust by an agent in the State of 
Mississippi, who may, pending such foreclosures, rent or lease the 
property, where the purpose of the company is merely to realize 
upon such mortgages, and other securities, is not doing business 
within the meaning of the Mississippi Statutes on the subject.” 
North American Mortgage Co. v. Hudson et al., 168 So. 79. H. H. 
McIntosh, of Collins, and Dale & Coughlin of Hattiesburg, for 
appellant. Wilbourn, Miller & Wilbourn, of Meridian, Eaton & 
Eaton of Gulfport, Davis & Davis, of Purvis, and Heidelberg & 
Roberts, of Hattiesburg, for appellees. Reprinted from The Corpo- 
ration Journal, October, 1936, page 230. 
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7. Corporation acting as real estate broker in effecting sales held 
“doing business.” Plaintiff, a Tennessee corporation, not licensed 
in Mississippi, sought to recover a brokerage commission from de- 
fendant bank, which had employed plaintiff to find a purchaser for 
certain real estate of defendant’s in Mississippi. Section 4140, 
Mississippi Code of 1930, provides in part that any foreign corpora- 
tion doing business in Mississippi failing to domesticate or become 
authorized to do business in the state “shall not be permitted to 
bring or maintain any action or suit in any of the courts of this 
state.” Plaintiff’s failure to be licensed was set up as a defense under 
this section, and it was established that during the years 1932 to 
1935, inclusive, plaintiff had, through one of its agents, effected sales 
of thirty-three tracts of land in Mississippi. The Mississippi Su- 
preme Court regarded this as doing business in the state and held 
that the chancellor had properly dismissed the bill in the lower court. 
Marx & Bensdorf, Inc. v. First Joint Stock Land Bank of New Orleans, 
Louisiana, 173 So. 297. Commerce Clearing House Court Decisions, 
Reporting Service Requisition No. 175026. Julian C. Wilson and 
Bertrand W. Cohn of Memphis, Tenn., for appellant. Brewer & 
Montgomery of Clarksdale for appellee. Reprinted from The Corpora- 
tion Journal, June 1937, page 416. 


8. Instalment sale ruled an intrastate transaction because it in- 
volved keeping of machinery sold in repair for one year. A corpora- 
tion, doing business in Chicago, Illinois, not licensed in Mississippi, 
accepted an order in Chicago from a resident of Mississippi for the 
sale of an ice cream dispenser. This was shipped to Mississippi 
where the purchaser proceeded to use it. Payments were to be 
made in twenty-four consecutive monthly instalments, to cover 
which the purchaser executed promissory notes, Title was to remain 
in the corporation until all of the notes were paid. There being a 
default, this action of replevin was brought by the corporation to 
recover possession of the property sold. The contract of sale con- 
tained provision for the gratis servicing of the property for one 
year by the seller’s authorized serviceman. A local mechanic was 
employed for this purpose and the dispenser was serviced for one 
year. A judgment had been obtained by the corporation in the 
lower court and the defendant appealed, contending the corporation 
was engaged in intrastate business in Mississippi. The Supreme 
Court of Mississippi, Division A, observed: “This contract of sale 
is not an intrastate transaction unless this service agreement makes 
it such. In order so to do this agreement must impose on the appellee 
the performance of acts of a local character, which are not essential 
to the making of the sale and delivery of the ice cream dispenser.” 
“The servicing of this ice cream dispenser was purely a local trans- 
action, not incidental to or necessary for the formation of the sales 
contract, and was subject wholly to the supervision and control ot 
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the state. It necessarily follows therefore that when servicing this 
ice cream dispenser, which it did through an agent employed for 
that purpose, the appellee was doing business in this state, and the 
contract of which this service agreement is a part violates Sec- 
tion 4164, Code of 1930, and is unenforceable.” Case v. Mills Novelty 
Co., 193 So. 625. M. L. Heidelberg of Waynesboro, for appellant. 
Arthur G. Busby of Meridian, for appellee. Reprinted from The Cor- 
poration Journal, May, 1940 page 177. 


9. Contract for the sale of goods over a period of time ruled a con- 
tract of sale and not one of agency. A foreign corporation not 
licensed in Mississippi, brought this action for the balance due on 
a written contract for the sale of goods. The defense was that 
the corporation had no right to maintain the action, under the 
statutes, because of its failure to be licensed. The Supreme Court 
of Mississippi examined the contract between the parties, which it 
quoted in full in its opinion. It provided for the sale of materials 
by the company over a period from July 16, 1936 to April 1, 1938, 
with shipments to be made from points outside Mississippi direct 
to the purchaser, at current wholesale prices. It was specifically 
provided that the purchaser had no authority to act on behalf of 
the company, and that the company had no interest in the accounts 
due for goods sold by the purchaser. The conclusion of the court 
was that the contract was a contract of sale and not one of agency 
and that the corporation was not, by reason of it, doing business 
in Mississippi and the court therefore affirmed a judgment for the 
corporation in the lower court. Watson et al. v. J. R. Watkins Co., 
193 So. 913. Everett & Everett of Indianola, for appellants. Cooper 
& Thomas of Indianola, for appellee. Reprinted from The Corporation 
Journal, June, 1940, page 206. 


10. Acceptance in Tennessee of assignment of conditional sales 
contract on property in Mississippi, held not to be “doing business” 
in Mississippi. Appellant foreign corporation, not licensed in Missis- 
sippi, and having no office or place of business in that state, was 
engaged in buying trade acceptances, conditional contracts and other 
financial paper from dealers and others taking such contracts, such 
purchases being accepted in states other than Mississippi. This 
suit was instituted by appellant on a conditional sales contract re- 
ceived by mail at Memphis, Tennessee, by appellant and accepted 
there. The contract was sent by a Mississippi company which had 
sold a refrigerator to an individual whose contract defendant had 
assumed. The Supreme Court of Mississippi, Division B, after quot- 
ing section 4140, Code of 1930, requiring foreign corporations doing 
business in Mississippi to be authorized to do so, said: ‘The con- 
tract of purchase by the C. I. T. Corporation was executed and 
completed at Memphis, Tennessee, and a person or corporation buy- 
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ing such contract or commercial paper outside of the state is not 
considered as doing business within the state, in the meaning of the 
statute above set out.” C. J. T. Corporation v. Stuart, 187 So. 204. 
V. D. Rowe & H. T. Holmes of Winona, and J. L. Weitlauf of 
Chicago, IIl., for appellant. Mack L. Boykin of Vaiden, for appellee. 
Reprinted from The Corporation Journal, October, 1939, page 10. 


11. Foreign finance company purchasing installment contract 
notes, payable out of the state, ruled not doing business. Appellant 
foreign finance corporation purchased installment contract notes from 
Mississippi dealers, which were payable at Detroit, Michigan, where 
appellant’s business office was. It had no office or agency in Mississippi. 
Appellant had sued to recover on such installment contract notes and 
the lower court had found that it was doing business in Mississippi 
without complying with its laws. The Supreme Court of Mississippi, 
Division B, reached an opposite conclusion, to the effect that it was 
not doing business in the state under the circumstances, and reversed 
the judgment of the lower court. Refrigeration Discount Corporation 
v. Turley, 198 So. 731. Ernest Kellner, Jr. of Greenville, for appel- 
lant. Wynn, Hafter & Lake of Greenville, for appellee. Reprinted 
from The Corporation Journal, March, 1941, page 346. 


12. Effecting loans on Mississippi property through contracts 
closed out of the state, ruled not to be doing business. Plaintiff was 
a Tennessee mortgage and trust company which effected loans on 
Mississippi property through local Mississippi correspondents, who, 
as agents of the borrowers, forwarded applications to the plaintiff 
for approval. Plaintiff then placed the loans with an insurance com- 
pany. This suit was brought to recover from defendant borrowers 
on their note given plaintiff to cover a commission for procuring a 
loan from an insurance company for the defendants, who had been 
unsuccessful in pleading in the lower court that plaintiff was doing 
business in Mississippi without complying with sections 4140 and 
4164, Code of 1930, requiring foreign corporations doing business to 
file a copy of their charters with the Secretary of State, and to appoint 
an agent in the state upon whom process might be served. The 
Supreme Court of Mississippi affirmed a judgment for the plaintiff, 
regarding the contract resulting from defendants’ application for the 
loan in question as a Tennessee contract and concluded that the 
activities of the plaintiff did not constitute the doing of business in 
Mississippi. Morrison et al. v. Guaranty Mortgage & Trust Co., 199 
So. 110. Dugas Shands and Palmer Lipscomb of Cleveland and 
E. B. Taylor of Shelby, for appellants. Robert N. Somerville of 
Cleveland, for appellee. Reprinted from The Corporation Journal, 
April, 1941, page 369. 
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13. Where foreign corporation’s distributor in state agreed to keep 
instruments sold in repair, under separate agreement between dis- 
tributor and purchaser, transaction remained interstate, upon which 
foreign corporation could sue. - Appellee, an unlicensed Illinois cor- 
poration, sued to foreclose a chattel mortgage for the purchase price 
of certain phonograph instruments which it had sold to appellants 
through a nonresident distributing agent. Appellants contended suit 
could not be maintained, under the statutes, as the corporation was 
doing business in the state. The evidence indicated that the dis- 
tributor, by a separate transaction, unconnected with the appellee, 
undertook to and did keep the instruments in repair at the distribu- 
tors’ expense and by its own employes. The Mississippi Supreme 
Court, affirming a judgment for the appellee, ruled that “the sale of 
the property, for the purchase price of which this suit was brought, 
was an interstate transaction; and it was not made otherwise, so far 
as appellee was concerned, by the fact that the distributor by its own 
separate and independent action undertook to service the instruments 
and performed its agreements.” The court distinguished between its 
conclusion in this case and its ruling in 1940 in Case v. Mills Novelty 
Co., 193 So. 625, (See digest of this case at Mississippi No. 8, above), 
where it held that an instalment sale, which was otherwise interstate, 
was to be regarded as an intrastate transaction, when it involved 
the keeping of machinery sold in repair for one year by the seller. 
J.P. Smith et al v. J. P. Seeburg Corporation, 6 So. 2d 591. WillS. 
Wells of Jackson, for appellant. Heidelberg & Gordon of Jackson, 
for appellee. Reprinted from The Corporation Journal, June, 1942, 
page 203. 


MISSOURI 


In addition to the digests of recent decisions in this state, cita- 
tions of the following decisions (rendered prior to 1930) are ‘taken 
from previous editions of this book: 


1. Farrand Co. v. Walker, 169 Mo. A. 602, 155 S. W. 68. 
2. Broadway Bond St. Co. v. Fidelity Printing Co., 170 S. W. 394. 
3. City of Lee’s Summit et al. v. Jewel Tea Co., 217 Fed. 965. 


4. Dinuba Farmers’ Union Packing Co. v. J. M. Anderson G. Co., 
19S VEO Ag e230 Oe eV eG: 


5. Wichita Film & Supply Co. v. Yale, 194 Mo. A. 60, 184 S. W. 119. 
6. M. A. Kelly Broom Co. v. Missouri Fidelity & Casualty Co., 195 
MovAS 305/19 Ss WatiZe: 

7. State v. Arthur Greenfield, Inc., 205 S. W. 619. 

8. Hurst Automatic Switch & Signal Co. v. Trust Co., 216 S. W. 954. 

9. Lane v. Equitable Trust Co. of New York, 262 Fed. 918. 
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10. Parker v. Wear, 230 S. W. 75. 
11. Shields v. Chapman, 240 S. W. 505. 
12. State v. Pioneer Creamery Co., 245 S. W. 361. 


13. Pacific Lumber Company of Illinois v. The Jamison Lumber & 
Shingle Co., 213 Mo. A. 111. 


14. J. B. Colt Co. v. Watson, 247 S. W. 493. 

15. Ozark Pipe Line Corporation v. Monier et al., 45 S. Ct. 184. 
16. Heinrich Chemical Co. v. Herman, 251 S. W. 162. 

17. Meir v. Crossley et al., 264 S. W. 882. 


18. Yerza, Andrews & Thurston, Inc. v. Randazzo Macarom Mfg. 
Cor Zoo VV ZU. 


19. Heinrich Chemical Co. v. Welch et al., 300 S. W. 1001. 
20. E. J. Flinn v. James Gillen et al., 10 S. W. 2d 923. 


21. On what constitutes “doing business” in state by foreign cor- 
poration. Plaintiff here is an Ohio corporation not licensed to do 
business in Missouri. It was urged that as it was a foreign corpora- 
tion and was “doing business” in Missouri, it could not bring the 
action in Missouri courts. The St. Louis Court of Appeals (Mis- 
sour1) affirms the judgment below for plaintiff. The Ohio corpora- 
tion “has no office, place of business, employees, or stock of goods” 
in Missouri. Its sales are effected “through a broker or distributor 
from a point in another state.” In the instant case “and presumably 
as a usual custom” the distributor bought the machine (around 
which the controversy turns) from the plaintiff and then sold it to 
defendant, taking a series of notes and a conditional sales contract 
from him, all of which he then in turn indorsed and assigned to 
plaintiff. This course of action by the Ohio corporation does not 
constitute.“doing business” in Missouri but is interstate commerce, 
the court says. Gen. Excavator Co. v. Emory, 40 S. W. (2d) 490. 
Wyelesbecket, ol. ols, tor appellant. J..C: McAtee; Clayton, for 
respondent. Reprinted from The Corporation Journal, December, 1931, 


page 64. 


22. Executing a mortgage in the state does not, as an isolated 
transaction, constitute “doing business” there. The instant decision 
is that of a Kansas court. We touch on the matter of “doing busi- 
ness” only. “The principal ground of error assigned by appellant 
is the fact that the first mortgage given by the Syndicate (Kansas 
corporation) was executed in Missouri, and that the effect of the 
Missouri statute is to constitute this act the doing of business by 
a foreign corporation in Missouri when the notes and mortgages 
were given and the company not being licensed in Missouri, the in- 
struments were void and could not be considered in the settlement of 
the question.” The mortgaged realty is in Kansas, where the mort- 
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gagor was engaged in business. The Supreme Court of Kansas, 
affirming the judgment below, says (on the “doing business” ques- 
tion under Missouri law): “It appears that the Missouri courts 
have made the distinction that a foreign corporation is not to be 
denied the privilege of making an isolated contract in Missouri with- 
out taking out a license to do business in that state, and that it is 
only required not to carry on the business for which the corpora- 
tion was organized without compliance with the law of the state.” 
And—“it is clear that the single transaction of executing and 
acknowledging the prior mortgage did not constitute the doing of 
business within the meaning of the Missouri statute, or operate to 
impair the validity of the mortgage.” City Ice Co. of Kansas City 
et al. v. Quivira Development Co. et al., 30 P. (2d) 140. Charles M. 
Miller, of Kansas City, Mo., and E. S. McAnany, M. L. Alden, and 
T. M. Van Cleave, all of Kansas City, Kan., for appellant. C. W. 
Trickett and M. W. Borders, Jr., both of Kansas City, Mo., for 
C. W. Trickett and receiver. C. M. Gorill and William Drennan, 
both of Kansas City, Kan., and M. W. Borders, Sr., of Kansas City, 
Mo. for appellees. Reprinted from The Corporation Journal, June, 
1934, page 206. 


23. On “doing business.” The extracts that follow, from the 
opinion in this case by the Supreme Court of Missouri, are sufficient 
for Journal purposes. “The fact that the applicant owns the con- 
trolling stock in these two (domestic) operating companies and has 
the power to elect their boards of directors, who in turn elect their 
ofhcers or remove them from the places already held, does not make 
the applicant ‘operate these properties,’ even if the applicant ‘to all 
intents and purposes acts the same as the majority of stockholders 
in case of operating the company.’ Nor does the fact that the appli- 
cant and the two local operating companies have interlocking direc- 
tors and officers prove that the applicant is doing business in this 
state. The fact that all the financing of the Laclede Gas Light Com- 
pany is done by the applicant does not show that the applicant is 
doing business in this state. There is no showing that the applicant 
maintains an office in this state or that the loans were made or 
collected in this state. Nor does the fact that the applicant pur- 
chases all the supplies for the two local operating companies at Chi- 
cago show it was doing business in this state.” As to the claim that 
the applicant was doing business in Missouri through a subsidiary 
the court says that the appellant failed to show that the subsidiary 
acts as the foreign corporation’s agent. State ex rel. City of St. Lous 
uv. Pub. Serv. Com. of Mo., 73 5S. W. (2d) 393, 398. Appearances; 
Julius T. Muench and Charles M. Hay, City Counselors, and Forrest 
G. Ferris, Jr., Asso. City Counselor, all of St. Louis; Ragland, Otto 
& Potter, of Jefferson City; D. D. McDonald, of Jefferson City, and 
G. C. Murrell, of Hartville. Reprinted from The Corporation Journal, 
November, 1934, page 256. 
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24. Foreign corporation, engaged in interstate commerce, held 
not required to be licensed to do business in order to maintain suit 
on contract in furtherance of such interstate commerce. Shipments 
of pipe were made on consignment to defendant in Missouri from 
plaintiff’s factory in Ohio and title was to remain in the plaintiff 
until sales were made to defendant’s customers. The minimum 
sale price was controlled by plaintiff. There was no warehouse or 
stock of pipe maintained by the plaintiff in Missouri. The defense 
being merely that plaintiff was not entitled to maintain this action 
for the reason that the business it did, out of which the account 
sued upon grew, was transacted in Missouri by plaintiff as an 
unlicensed foreign corporation, the Kansas City Court of Appeals, 
in affirming a judgment directed for plaintiff, said: “Under the 
contract between the parties the relationship between them was 
that of principal and factor and such relationship without more 
does not make the factor such an agent of the principal that it can 
be said that he is conducting the business of the principal in the 
state where the sales take place.” Concluding the business carried 
on was interstate in character, it was held plaintiff was not required 
to procure a license to do business in the state in order to engage 
in such business. Republic Steel Corporation v. Atlas Housewrecking 
& Lumber Corporation, 113 S. W. 2d 155. Wm. J. Gilwee of Kansas 
City, for appellant. Newbill & Brannock of Kansas City, for 
respondent. Reprinted from The Corporation Journal, June, 1938, 
page 206. 


25. Unlicensed corporation, which carried on intrastate transac- 
tion, denied right to maintain action in the state courts, even though 
it subsequently became licensed to do business. The St. Louis 
Court of Appeals has held a foreign corporation to be “doing busi- 
ness” in Missouri under the following circumstances: “Plaintiff 
maintained an office in St. Louis as well as a home office in New 
York. When it made a shipment of goods from New York and it 
was placed in the warehouse operated by the Holstein Express 
Company in St. Louis its interstate journey was ended. Then, when 
its agent, Morris Friedman, caused these goods to be shipped out 
of the warehouse, to fill orders he had procured from St. Louis 
customers, that became an intrastate shipment and constituted 
‘doing business’ by the plaintiff in the State of Missouri. This 
method of doing business made no interference with interstate 
commerce.” The court referred to Section 4599, R. S. 1929, which 
denies to an unlicensed foreign corporation the right to “maintain 
any suit, or action, either legal or equitable, in any of the courts 
of this state, upon any demand, whether arising out of contract 
or tort.” In applying this section, the court held that inasmuch 
as the plaintiff corporation was not qualified to do business at the 
time the transaction sued upon was carried on, its subsequent quali- 
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fication “did not wipe out its dereliction in so far as the instant case 
is concerned.” A recovery was therefore denied. Seneca Textile 
Corporation v. Missouri Flower & Feather Company, 119 S. W. 2d 
991. Reprinted from The Corporation Journal, December, 1938, 
page 274. ; 


MONTANA 


1. Installation of sprinkler system an isolated transaction and not 
“doing business.” Plaintiff, an unqualified foreign corporation, sent 
its agent to Montana and secured from the defendant a contract for 
the installation of a sprinkler system in the defendant’s building. 
The sprinkler and apparatus were fabricated outside the state and 
shipped into Montana. The plaintiff employed some local labor and 
purchased locally small articles such as nails and tin. The evidence 
showed that the plaintiff had installed its sprinklers in another build- 
ing in the state. The Supreme Court of Montana said: “We 
entertain the view that isolated transactions, whereby a foreign cor- 
poration sells goods or other manufactured products on sample or 
specifications, the same being fabricated in another state and shipped 
into this state by such corporation for use or installation, does not 
constitute the doing of business in this state, within contempiation 
of the statute. Were the law given a contrary construction, it is 
easy to see the far-reaching and absurd consequences which would 
result. Transactions of this character were never in legislative 
contemplation. It is our opinion that the two isolated transactions 
of the plaintiff in this case, under the facts recited, do not constitute 
the ‘doing of business’ in this state within the intent of the statute.” 
General Fire Extinguisher Co. v. Northwestern Auto Supply Co., 211 

Pac. 308. Grimstad & Brown, of Billings, for appellant. Waldo 
& Cunningham, of Billings, for respondent. Reprinted from The 
Corporation Journal, June, 1923, page 23. 


NEBRASKA 


1. Lease executed before certificate filed valid if certificate filed 
before possession. A lease executed prior to the filing of a certificate 
by a foreign corporation will not be cancelled under a statute provid- 
ing that before a foreign corporation shall be authorized to engage 
in any business it shall file a certificate, providing the foreign cor- 
poration did not take possession under the lease until after the cer- 
tificate was filed; and stockholders, who wait 14 months during 
which time the corporation incurs large expenses are estopped to 
question its validity. Dold Packing Co. v. Doermann, et al., 293 Fed. 
315. .:G. A. Severance,. of St. Raul sMinn:, anda eit eioainessor 
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Omaha, Neb. (Myron Learned, of Omaha, Neb., and Adelbert Moot, 
Louis L. Babcock and Helen Z. M. Rodgers, all of Buffalo, N. Y., 
on the brief), for appellant. Arthur F. Mullen and W. C. Fraser, 
both of Omaha, Neb. (William Ritchie, Jr., of Omaha, Neb., on the 
brief) for appellees. teprinted from The Corporation Journal, April, 
1924, page 140. 


NEVADA 


1. Isolated act does not constitute “doing business.” The Su- 
preme Court of Nevada holds that the transaction of a single act of 
business in the state by a foreign corporation does not constitute 
“doing business” so as to require qualification before an action can 
be maintained in the state courts. The Court says: “There is no 
pretense of a showing that the petitioner entered this state for the 
purpose of doing business therein in the sense in which the words 
‘doing business’ is meant. The fact that it may have transacted a 
single piece of business in the state is not “doing business’ in the 
sense contemplated by the statute, and there is no showing that it 
ever did more business in this state than the one transaction.” State 
ex rel. Pacific States Securities Co. v. Second Judicial District et al., 
226 Pac. 1106. Platt & Sanford, of Carson City, for petitioner. 
H. W. Huskey, of Reno, for respondents. Reprinted from The Cor- 
poration Journal, December, 1924, page 220. 


NEW HAMPSHIRE 


1. The Night Commander Lighting Company is a Michigan cor- 
poration. It sold a lighting plant which it installed in the town of 
Bow, New Hampshire, and accepted a note in payment. It deposited 
this note as collateral with one with whom it had regularly secured 
loans. The corporation had not complied with the foreign corpora- 
tion laws of New Hampshire and was therefore not entitled itself 
to recover on the note. The holder of the note as collateral, however, 
brought suit but the Supreme Court of New Hampshire holds that 
the plaintiff knew that the company was a Michigan corporation 
and “notwithstanding he testified that he understood the lighting 
plant was delivered to the defendants in Michigan, it can be found - 
that he knew it was delivered to them in this state. It is a matter 
of common knowledge that most states require foreign corporations 
to register before ‘doing business’ within their boundaries. It cannot 
be said therefore that the ordinary man in the plaintiff’s situation 
would not have done more than he did to ascertain whether the 
company could enforce the note in courts of this state before ac- 
cepting it as collateral, if he were making the loan on the defendant’s 
credit.” Exceptions to the charge of the trial court and refusal to 
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charge as requested by the defendant are sustained. Ensign uv. 
Christiansen & a. (New Hampshire Supreme Court), 109 Atl. 857. 
David F. Dudley, of Concord, for plaintiff. Robert W. Upton, of 
Concord, for defendant. Reprinted from The Corporation Journal, 
March, 1920, page 134. 


2. Foreign corporation’s failure to comply with statutes before 
suit upon first installment of contract does not prevent suit upon 
second installment after compliance. The plaintiff, a foreign cor- 
poration, contracted with defendant, to cut certain timber. The 
first installment of the contract price was not paid. Before suit was 
brought by the foreign corporation for breach of the contract by de- 
fendants’ failure to pay the second installment it had qualified to 
do business under Laws of New Hampshire, Laws 1913, C. 187. 
It was held that the foreign corporation was not prevented from 
suing for the second installment, as the failure to pay the first in- 
stallment due under the contract was not a breach of the entire con- 
tract, and it had complied with the statute before the suit for the 
second installment. George W. Blanchard and Sons Co. v. American 
Realty Co., 115 Atl. 4. Sullivan & Daley and Ira W. Thayer, all of 
Berlin, for plaintiff. Drew, Shurtleff, Morris & Oakes and Irving 
A. Hinckley, all of Lancaster, for defendant. Reprinted from The 
Corporation Journal, December, 1921, page 36. 


3. Sale of piano outside state not “doing business.” Plaintiff sent 
an agent into New Hampshire who made an agreement with the 
defendant by the terms of which he was to pay $2500 for an Ampico 
player piano installed in his residence provided he was satisfied 
with the piano when he saw it. Defendant went to Boston a few 
days later, saw the piano, was satisfied with it, and it was then and 
there set aside as his property. Held that the sale took place in 
Boston, Massachusetts, and not in New Hampshire, and hence the 
selling corporation was not “doing business” in the latter state. 
Whether it would have been “doing business” if the piano had been 
installed, the court did not feel called upon to decide. Chickering 
& Sons Co. v. Jackson, 121 Atl. 344. Scott Sloane, of Lebanon, for 
plaintiffs. Fred A. Jones, of Lebanon, for defendant. Reprinted from 

The Corporation Journal, October, 1923, page 44. 


NEW JERSEY 


1. The foreign corporation law of New Jersey denies an unregis- 
tered foreign corporation the right to “maintain any action in this 
state upon any contract made by it in this state.” In the case of 
Funk & Wagnalls Co. v. Max Stamm, 85 N. J. L. 301; 88 Atl. 1050, 
the Court held that the facts showed that the contract was executed 
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outside of the state. The defendant had answered an advertisement 
of books, whereupon an agent for the plaintiff was sent from New 
York to call upon him and was given an order for the books ad- 
dressed to the plaintiff at its New York office. The defendant 
agreed in the order to pay for the books in installments, title to re- 
main in the plaintiff until the full amount was paid. The order re- 
quired that all payments, except the first, which the agent might 
receive, be paid to the plaintiff in New York City. The defendant 
made the first payment by check to the order of the plaintiff, which 
check and the order were duly delivered to the plaintiff in New 
York City by its agent. The court held that the contract was not 
completed until the check or order was accepted by the plaintiff 
in New York, for the plaintiff might have declined to receive the 
euecksor mo accept the order, } Benjamin Li. Stein, of Paterson, for 
appellant. Freeman & Westerhoff, of Paterson, for appellee. e- 
printed from The Corporation Journal, December-February, 1913-14, 
page 9. 


2. After qualification foreign corporation may maintain action on 
contract made before. The Stokes Manufacturing Corporation, a 
Delaware corporation, entered into a contract with the inventor of a 
machine, whereby the inventor agreed to transfer to the corporation 
all of his right, title and interest in the invention, together with 
patent rights and privileges, including letters patent,, in considera- 
tion of the issue to him of a certain number of shares of stock. The 
letters patent were never actually assigned and this suit is brought 
to compel the inventor to specifically perform his agreement. It 
was contended that the action could not be maintained as the agree- 
ment was negotiated, consummated and executed in New Jersey 
before the corporation was authorized to transact business in the 
state. The Court of Errors and Appeals of New Jersey adopts in 
its entirety the decision of the lower court allowing the corporation 
to maintain the action; the lower court holding that although the 
agreement was entered into prior to qualification the complaint in 
the action had not been filed until after the certificate had been 
obtained and that section 98 of the Corporation Act only bars a 
foreign corporation from maintaining any action upon a contract 
“until such corporation transacting business shall have obtained 
said certificate from the Secretary of State.” Day v. Stokes et al., 
127 Atl. 331. Bolitho & O’Connor, of Dover, for appellants. King 
& Vogt, of Morristown, for respondent. See also Protective Finance 
Corp. v. Glass, 125 Atl. 879. Reprinted from The Corporation Jour- 
nal, April, 1925, page 283. 


3. Sale of goods on orders accepted at home office does not con- 
stitute “doing business.” In an action by a foreign corporation, it 
appeared that on numerous occasions prior to the making of the con- 
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tract in suit the corporation had sold large quantities of its products 
to New Jersey customers, the delivery thereof being made and the 
purchase price collected in the state. No proof, however, was sub- 
mitted that any of the contracts of sale were completed in the state; 
that is to say, that both the order for the goods and the acceptance 
of the order took place in New Jersey. The Supreme Court of New 
Jersey, in holding this not “doing business” says it is settled that 
the taking in the state of orders for goods by a representative of a 
foreign corporation which orders are transmitted to the home office 
of the corporation for approval and acceptance by it, and are there 
accepted, after which the goods are shipped from the home office 
or plant of the company to the buyer in New Jersey, does not con- 
stitute the transaction of business in the state within the meaning 
of the statute, even though payment for the goods sold is made by 
the buyer upon delivery to him in New Jersey. Dickerson, Inc. v. 
Levine et al., 119 Atl. 783. Peter J. McGinnis, of Paterson, for ap- 
pellants. Robert H. Cunningham, of Paterson, for respondent. 
Reprinted from The Corporation Journal, October, 1925, page 16. 


4. Purchase in New York by a New York corporation not au- 
thorized to do business in New Jersey of a New Jersey trade ac- 
ceptance does not constitute “doing business” in New Jersey. In 
an action on a trade acceptance drawn by the Mixall Sales Corpo- 
ration, a New York corporation not authorized to do business in 
New Jersey, representing goods sold to a New Jersey purchaser by 
whom it was accepted in New Jersey and then sold in New York by 
the drawer to a New York banking corporation also unauthorized to 
do business in New Jersey, the trial court directed a verdict for 
defendant on the ground that the matter involved in the action had 
to do with a contract or transaction in New Jersey, and that neither 
the seller of the goods nor the purchaser of the trade acceptance 
being authorized to do business in the state the action could not be 
maintained. 2 Comp. Stats., p. 1658, Sec. 98. The Supreme Court 
of New Jersey reverses the judgment saying, after stating the facts 
as outlined above, that section 98 does not apply to isolated transac- 
tions, and that there was no proof that the selling corporation had 
any other transactions in the state than the one covered by the in- 
stant trade acceptance, and concluding: “But if there was such 
proof as warranted a finding that the Mixall Sales Corporation was 
conducting business in this state so as to make section 98 of the 
Corporation Act applicable to it that fact would not preclude or 
prohibit the appellant from having or maintaining its action in this 
state because, as far as appellant is concerned, it purchased for value 
the trade acceptance, and its transaction was beyond question exclu- 
sively in the State of New York.” New York Bankers, Incorporated, 
Plaintiff-Appellant v. Ethan S. Bosworth, Defendant-Appellee, Vol. 
V-No. 37, N. J. Adv. Reports, 830. Ovidio Bianchi, for appellant. 
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Howe & Davis, for appellee. Reprinted from The Corporation Jour- 
nal, November, 1927, page 39. 


5. Furnishing advertising material on contract made out of state 
does not constitute “doing business” in New Jersey by foreign cor- 
poration. Action to recover on a subscription to advertising material 
in 52 weekly lots to be furnished to a New Jersey corporation by a 
corporation foreign to New Jersey and not licensed to do business in 
that state. The Supreme Court of New Jersey affirms the judgment 
below for the plaintiff. One objection advanced against the determi- 
nation of the trial judge is that appellee is an unlicensed foreign 
corporation and so not authorized to do business in New Jersey. 
The court answers: “Weare of the opinion that it was open to the 
district court judge to find that the contract between the parties was 
finally consummated at Chicago, Ill., where the contract was for- 
warded in order to receive the approval of the home office of appellee. 
Inasmuch as the agreement signed by the appellant in this state was 
nothing more than an offer, until it received the approval required 
at Chicago, it cannot be said that the contract was consummated in 
this state. The signing of the subscription alone cannot therefore 
be considered as violative of our Corporation Act prohibiting unau- 
thorized foreign corporations from doing business in our state.” 
Stevens-Davis Co. v. Peerless Service Danae 170 A. 619. Benjamin 
B. Smith, of Asbury Park, for appellant. Harry R. Cooper, of Bel- 
mar, for appellee. Reprinted from The Corporation Journal, May, 
1934, page 184. 


6. Where a plaintiff foreign corporation was not authorized to do 
business in the state at the time of commencing its suit, but subse- 
quently became authorized, the suit may be maintained. This was 
the ruling of the District Court of New Jersey, Bergen County, 
Second District, in Peter Doelger Brewing Corporation v. Spindel 
et al., 186 A. 429. Pesin & Pesin of Jersey City, for plaintiff. Morris 
M. Spindel of Garfield, for defendants. Reprinted from The Corpo- 
ration Journal, November, 1936, page 255. 


7. Foreign corporation engaged in conducting correspondence 
courses, may maintain suits in state on contracts made outside the 
state. Plaintiff unlicensed foreign corporation, maintaining an office 
in Newark, New Jersey, solicited students in correspondence courses 
in illustration and cartooning to be sent from its home office in Min- 
nesota, where the contract for the course sued upon was accepted. 
The Supreme Court of New Jersey, in holding that the suit could 
be maintained said: “Beyond the fact that the plaintiff maintains 
a studio in this state where students may also receive some instruc- 
tion and where an instructor is employed, the case is precise with 
and controlled by International Text-Book Co. v. Pigg, 217 U.S. 91, 
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106, 30 S. Ct. 481, 484,” where it was held that activities such as 
those in question did not require a corporation so engaged to qualify 
as a condition to the carrying on of interstate commerce within a 
state. Continuing, the New Jersey court observed: “That an office 
Was maintained in this state and that there was a resident instructor, 
who in part participated in the instruction, which was particularly 
carried on by mail between the head office of the company in the 
state of Minnesota and the resident scholar, does not destroy the 
interstate character of the transaction, and it seems error to have 
precluded the plaintiff from the right to recover under its contract 
for the agreed price for the services rendered.” Federal Schools, Inc. 
v. Sidden, 188 A. 446. Irving U. Young and William Simon of New- 
ark, for appellant. Peter C. Triolo of Summit, for respondent. 
Reprinted from The Corporation Journal, March, 1937, page 350. 


8. Carrying on an isolated transaction does not constitute “doing 
business.” Plaintiff unlicensed foreign corporation had accepted 
orders in Tennessee for the shipment of goods by freight to defend- 
ant in New Jersey. In securing partial payment, defendant gave a 
promissory note to an agent of plaintiff, while in New Jersey, which 
was payable in that state. Upon being sued upon the note, defend- 
ant set up the defense that plaintiff was an unlicensed foreign cor- 
poration and barred from maintaining the action by sections 97 and 
98 of the Corporation Act. Holding that plaintiff had not trans- 
acted business in the state by such activities, and that there had 
merely been an isolated transaction carried on in New Jersey which 
would not bar plaintiff from maintaining suit, the Supreme Court 
of New Jersey affirmed a judgment for the plaintiff. Tennessee Prod- 
ucts Co. v. Raritan Coal & Charcoal Co., 198 A. 839. Julius Kass 
of Perth Amboy, for appellant. Henry K. Golenbock of Perth 
Amboy, for respondent. Reprinted from The Corporation Journal, 
October, 1938, page 226. 


9. Court of Chancery denies New York corporation right to main- 
tain suit on New Jersey contract entered into while unlicensed and 
doing business in New Jersey, even though licensed subsequently, 
by applying New York law under reciprocal provision. A New York 
corporation had carried on business in New Jersey for several years 
prior to qualification, during which time it entered into a contract 
in New Jersey with one of the defendants, which it now sought, 
after having been licensed, to enforce in a New Jersey court. The 
Court of Chancery, in discharging an order the complainant com- 
pany had obtained directing the defendant to show cause why he 
should not be enjoined from breaching the contract during the 
pendency of the suit, referred to Sec. 218 of the New York General 
Corporation Law. This section provides that a foreign corporation 
doing business in New York cannot maintain an action in the New 
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York courts on a contract made by it in New York unless, before 
the making of the contract, it has obtained a certificate of authority. 
The Court of Chancery applied this law to the complainant in this 
case, by reason of the fact that a New Jersey statute provides that 
when the laws of another state impose upon corporations of New 
Jersey, doing business therein, greater penalties, obligations or require 
ments than the laws of New Jersey impose upon foreign corpora- 
tions, than the same penalties, obligations and requirements shall be 
imposed in New Jersey upon the corporations of the other state. 
foe A lo-p.eNt | no. Ay 14:15-5. ¢oDhe result,” said*the court, “is 
that complainant is here under the same disability which New York 
lays on New Jersey corporations. No suit can be maintained here 
on the contract.” Babe Kaufman Music Corporation v. Mandia et al., 
13 A. 2d 790. Joseph J. Corn of Newark, for complainant. Powell 
& Parker of Mount Holly, for defendants. Reprinted from The Cor- 
poration Journal, October, 1940, page 230. 


NEW MEXICO 


1, The doing of a single act of business by a foreign corporation 
does not bring it within section 102 c. 79, Laws of 1905, providing 
that “Every foreign corporation, excepting banking, insurance and 
railroad corporations, before transacting any business in this terri- 
tory, shall file in the office of the secretary of the territory a copy 
of its charter.” Vermont Farm Machine Co. v. Ash, 23 N. Mex. 647; 
170 Pac. 741. Patton & Bratton, of Clovis, for appellant. Aldredge 
& Saxon, of Tucumcari, for appellee, Reprinted from The Corpora- 
tion Journal, April, 1918, page 200. 


2. Making sales in interstate commerce of lighting system plants, 
installed by purchaser, is not “doing business.” The agents of ap- 
pellant company took orders in New Mexico for lighting system 
plants. The orders were sent to the Ohio office of the company, 
where, after approval, shipments of the plants were made direct to 
the New Mexico customers, who installed the lighting system. That 
these were transactions in interstate commerce, is the holding of the 
Supreme Court of New Mexico. It reversed a judgment that such 
activities amounted to “transacting business in the state,” so as to 
require qualification. Abner Mfg. Co. of Wapakoneta, Ohio v. 
McLaughlin, 64 P. (2d) 387. O. P. Eastwood of Clayton, for appel- 
lant. O. T. Toombs of Clayton, for appellee. Reprinted from The 
Corporation Journal, June, 1937, page 417. 


3. Deed of trust designating unlicensed foreign corporation 
trustee of New Mexico real estate held valid; statutes do not render 
contracts of unlicensed foreign corporations void. A New Mexico 
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corporation secured certain of its bonds by executing and delivering 
a deed of trust to a Chicago, Illinois, trust company and an indi- 
vidual as trustees, by which real estate in New Mexico, owned by 
the corporation, was conveyed. The trust company, never having 
obtained a permit to do business in New Mexico, it was contended 
that the deed of trust was void. The Supreme Court of New 
Mexico, however, reached the conclusion that the deed of trust 
was not void, as there was no specific statutory provision to the 
effect that contracts of unlicensed foreign corporations are invalid. 
The court also expressed a doubt as to whether the appointment 
of the trustee could be regarded as “transacting business” in New 
Mexico. Niblack et al. v. Seaburg Hotel Co. et al., 76 P. 2d 1156. 
Hugo Seaburg of Ration and Reid & Iden of Albuquerque, for 
appellants. L. S. Wilson of Raton and Irving B. Campbell of 
Chicago, Ill., for appellees. Reprinted from The Corporation Journal, 
June, 1938, page 207. 


4. Unlicensed corporation doing business ruled able to maintain 
suit on contract accepted in another state. Plaintiff unlicensed for- 
eign corporation was engaged in the business of furnishing publicity 
film rental service for various merchants throughout the state of New 
Mexico and throughout the United States at a designated rental fee. 
It maintained traveling agents who traveled throughout the state 
whose duty it was to contact the merchants to be served and enter 
into written contracts with them. Defendant entered into a contract 
with the plaintiff company, wherein it was agreed that plaintiff would 
prepare motion pictures and other publicity films to advertise defend- 
ant’s business, which films were to be shown upon the screens of 
theatres located in a New Mexico city. Plaintiff, however, had no 
contact with the theatres, arrangements with them being effected by 
the defendant. The contract between the plaintiff and defendant 
contained the following language: “This subscription shall not be 
binding upon the Film Co. until countersigned and acknowledged in 
writing by a home office official.””’ The contract was countersigned by 
a home official in Colorado. Defendant paid but three installments 
for the services rendered and then refused to make any further pay- 
ments. It alleged as a defense that plaintiff was doing business with- 
out having first obtained a certificate of authority. A judgment was 
given for the plaintiff in the lower court. Upon appeal, this was 
affirmed by the New Mexico Supreme Court. That court referred to 
Sec. 32-207, denying to an unlicensed foreign corporation transacting 
business in the state the right to maintain an action in the state “upon 
any contract made by it in this state.” The court assumed, without 
deciding, that plaintiff was transacting business in New Mexico and 
by its ruling, indicated that such a corporation could maintain an 
action in the state upon a contract made elsewhere. Alexander Film 
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Company v. Pierce, 121 P. 2d 940. Lee R. York of Hobbs, for appellee. 
J. O. Walton of Hobbs, for appellant. Reprinted from The Corpora- 
tion Journal, April, 1942, page 153. 


NEW YORK 


In addition to the digests of recent decisions in this state, citations 
of the following decisions (rendered prior to 1930) are taken from 
previous editions of this book: 

1. Brookford Mills, Inc. v. Baldwin, 139 N. Y. S. 195. 

2. Gilmer Bros. Co. v. Singer, 149 N. Y. S. 904. 

3. Chase-Hackley Piano Co. v. Griffen, 149 N. Y. S. 998. 


4. Woodbridge Heights Const. Co. v. Gippert et al., 92 N. Y. Misc. 
POON te. O05, 


5. Badische Lederwerke v. Capitelli, 155 N. Y. Supp. 651. 
6. Cassidy's Limited v. Rowan, 163 N. Y. Supp. 1079. 


em niernational lest Book Co: wv. Tone, 220 N.Y. 313, 115 '(N. E. 
914. 


8. Briggs v. General Colomal Co., 168 N. Y. S. 74. 
9. Wilson & Co. v. Bagaar, 168 N. Y. S. 188. 


10. Pittsburgh Electric Specialties Co. v. Rosenbaum, 102 N. Y. Misc. 
S20, LOUMN AY 2, 157, 


11. American Can Co. v. Brassi Contracting Co., 102 N. Y. Misc. 230, 
LOGEN Yo 089, 


12. Economy Baler Co. v. Pintliano, 169 N. Y. S. 1019. 


iomos1.C cash O1l C0. 5 Ay v. Hollins et al. 183° Ney. App? Div. 
6 Ze Naay 6t'6 576; 


14. McDowell v. Starobin Electrical Supply Co., Inc., 104 N. Y. Misc. 
peo ene Yo Sn eZh 


15. Erie Beach Amusements, Ltd. v. Spirella Co., Inc., 105 N. Y. 
Mipcom 70,017 0 °.N ay. 2.020, 


16. National Cotton & Grain Co. v. Middleton, 179 N. Y. S. 312. 
17. Eagle Mfg. Co. v. Arkell & Douglas, Inc., 197 N. Y. App. Div. 
788. 


18. Amos D. Bridge's Sons, Incorporated v. The State of New York, 
Zot TY $153.2; 


19. Charles A. Ramsey Co. v. Associated Bill Posters of the United 
States and Canada, 43 S. Ct. 167, 260 U. S. 501. 


20. Schwarz v. Sargent, 197 N. Y. S. 216. 

21. Gumbinsky Bros. Co. v. Smalley, 197 N. Y. S. 530. 

22.,0dell v2 Guy. oja New) York; 200 «Nz Y:S.-/05: 

23. People ex rel. Merril et al. v. Gilchrist et al., 210 N. Y. S. 385. 
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24. Eatonton Cotton Mills, Inc. v. Goodyear Tire & Rubber Co., 208 
Nay oreened 


25. Spiegel, May, Stern Co. v. Mitchell, 125 N. Y. Misc. 604. 
26. Foreman & Clark Mfg. Co., Inc. v. Bartle, 211 N. Y. S. 602. 


27. International Fuel & Iron Corp. v. Donner Steel Co., Inc., 151 
N. E. 214. 


28. Allison Hill Trust Co. v. Sarandrea, 236 N. Y. S. 265, affirmed 
ZOOMING ee a: 


29. Ownership, merely, of undeveloped real estate in New York 
state by a foreign corporation does not constitute “doing business” 
there by it. A question arose here involving the clear title to a parcel 
of real estate. The vendee’s principal objection to the title tendered 
was that the land was burdened with a lien for franchise taxes 
incurred by a Delaware corporation, one of the vendor’s predecessors 
in title. The corporation had owned the property for six months. 
The United States District Court, Southern District of New York 
(the U.S. Circuit Court of Appeals, Second Circuit, affirming the 
decree, without opinion) says: “There is no proof that this Dela- 
ware corporation was ever engaged in business in New York State, 
and no inference in that regard is to be drawn from the mere owner- 
ship of vacant land. If the corporation did not engage in business, 
it was not required to pay a franchise tax, and its property was not 
burdened with a lien therefor.” National Regulator Co. v. Abco 
Boiler Corporation, (D. C.) 42 F. (2d) 712, affirmed, (C. C. A.) 42 F. 
(2d) 713. Blackman, Pratt & Koehler, of New York (Thomas H. 
Rothwell, of New York, of counsel), for receiver and appellee. 
Gould & Newman, of New York (Julius F. Newman, of New York, 
of counsel—in the lower court), for Edward Gould and Joseph 
Spatt, and appellants. Reprinted from The Corporation Journal, 
December, 1930, page 281. (See, however, Secs. 182 and 158 of the Tax 
Law, containing amendments enacted subsequent to this decision, defin- 
Ing the holding of real property to constitute doing business in New 
York under Article 9.) 


30. A certain corporation foreign to New York was not “doing 
business” in New York. A corporation, foreign to New York, 
brought this action on a note. Asa defense it was urged that as the 
corporation was doing business in New York and had not qualified 
in the state it was without right to sue. The City Court of New 
York, County of Bronx, holds that the corporation was not so 
engaged in business within the state as to bring it within the pro- 
visions of Section 110 of the Stock Corporation ‘Law. The corpora- 
tion had authorized a certain individual to open an office in New York 
City from which he made efforts to sell the plaintiff's wares. The 
name of the corporation appeared on the door of this office and on 
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the building directory; the lease of the office, the telephone and 
protective services were taken in the individual’s own name; appar- 
ently the individual was on salary; he was reimbursed by the com- 
pany for certain of his office expenses. Citing cases the court says: 
“The mere maintenance of the office for the plaintiff did not consti- 
tute doing business by the corporation within this state”; “nor does 
the fact that the plaintiff's name appeared upon the door of the 
office, establish that it was doing business in this state” ; “‘on the evidence 
the agent, but not the corporation, was doing business in this state”; 
“a foreign corporation has a right to send its agent into the state 
of New York, there to make contracts for the sale and delivery 
of its goods, and the right to make such contracts carries with it, 
by necessary implication, the right to enforce such contracts in the 
courts of this state, in the absence of lawful limitations upon that 
right.” Ideal Werke A. G. Fur Drahtlose Telephonie v. Roos et al. 
250 N. Y. S. 481. Leopold Klinger, of New York City, for plaintiff. 
Arthur S. Johnson, of New York City, for defendant. Reprinted 
from The Corporation Journal, November, 1931, page 38. 


31. Actions in New York courts by unqualified foreign corpora- 
tions. Section 218 of the New York General Corporation Law pro- 
vides, in part, that “A foreign corporation, other than a moneyed 
corporation, doing business in this state shall not maintain any action 
in this state upon any contract made by it in this state, unless before 
the making of such contract it shall have obtained a certificate of 
authority.” Here, a Municipal Court of the City of New York 
(Borough of Manhattan, Eighth District) denies the motion to 
dismiss the complaint in an action brought on a contract by a cor- 
poration foreign to New York, since the moving papers are barren 
of any facts supporting the conclusion that the plaintiff is doing 
business in New York without obtaining a certificate of authority 
so to do, or that the contract was made in New York. The court 
says: “To bring the plaintiff within the prohibition of section 218 
of the General Corporation Law, it must affirmatively appear not 
only that it is a foreign corporation, but also that it is doing business 
within the state, and also that the contract sued upon was made by 
it within the state.’ Hedges & Brother v. Busch et al., 252 N. Y. 
Sup. 693. Abraham M. Katz, of New York City, for plaintiff. Cohen 
& Jarcho, of New York City, for defendants. Reprinted from The 
Corporation Journal, January, 1932, page 89. 


32. Unlicensed foreign corporation may bring action in New York 
on contract not made there if corporation is not doing business there. 
The Municipal Court of City of New York, Borough of Manhattan, 
Ninth District, denies, here, the motion to dismiss complaint for 
insufficiency. To the extent of the subject matter of the foregoing 
caption the court says: “The first cause of action alleges that the 


95 


NEW YORK 


plaintiff, a foreign corporation, sold and delivered to the defendants 
at their request merchandise of the value of $383.25, of which a 
balance remains due and unpaid although duly demanded. This 
states a good cause of action even though there is no allegation that 
the plaintiff has obtained authority to do business in this state, 
because it nowhere appears in the complaint that the plaintiff is 
engaged in doing business here or that the contract was made here. 
Both these conditions must exist to render the cause of action insuf- 
ficient for failure to obtain a certificate of authority. If the plaintiff 
was really engaged in doing business in this state and the contract 
was made here and no certificate was obtained under section 218 
of the General Corporation Law, the defendants can allege those 
facts in their answer.” Kaynee Co. v. Lesmk, 254 N. Y. Sup. 822. 
Solomon S. Leff, of New York City, for plaintiff. William B. Linder, 
of New York City, for defendant. Reprinted from The Corporation 
Journal, April, 1932, page 158. 


33. Stockholder of foreign corporation having a New York stock 
transfer agency merely is not entitled to examine corporation’s stock 
books at such agency. In this case The Corporation Trust Com- 
pany, stock transfer agent in New York City for a New Jersey 
corporation, was the defendant. ‘The foreign corporation has no 
office or place of business in New York. Section 113 of the New 
York Stock Corporation law provides that if a foreign corporation 
has an office for the transaction of business in New York a stock- 
holders record book must then be maintained therein for inspection 
by stockholders but that such book may be kept at the New York 
stock transfer agency of such corporation if such an agency is 
employed. The Corporation Trust Company, as transfer agent, after 
referring to its principal a request by a stockholder of the New 
Jersey corporation to examine the corporation’s stock record books, 
and after being assured by its principal that it had no office for the 
transaction of business in New York, refused the request. There- 
upon the stockholder sought mandamus allowing examination. At 
the same time suit was brought against the transfer agency for the 
$50 per day penalty for refusal, as provided by the law section 
referred to above; also, the refusing officer was called on to defend 
a misdemeanor charge brought as provided for in such cases by 
Section 665 of the Penal Code. The Corporation Trust Company, 
as transfer agent, advanced the proposition in the mandamus pro- 
ceedings that as its principal had no office for the transaction of 
business in New York, otherwise, certainly, than that if its transfer 
agent, and that as the having of a New York transfer agency of itself, 
was not the having by the principal corporation of a New York 
office for the transaction of its business, there was no authority under 
the law on which the stockholder could base his claim of right to 
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inspect. Supporting reliance was had on Wadsworth v. The Equi- 
table Trust Company, 153 N. Y. App. Div. 737, and Althause v. 
The Guaranty Trust Company, 78 Misc. 181. The Supreme Court 
denied the petition for mandamus; thereupon the suit for penalty 
and the misdemeanor charge, both founded on the refusal, were dis- 
missed. On appeal from the mandamus denial to the New York 
Supreme Court, Appellate Division, First Department, that court 
affirmed, without opinion, on April 29, 1932, the order of denial. 
Bolles v. The Corporation Trust Company, 235 N.:Y. App. Div. 788. 
Claudius A. Hand, of New York City (Leon Forst, of New York 
City, of counsel), for The Corporation Trust Company. Lewis 
Landes, of New York City, for Norman T. Boles, petitioner- 
appellant. Reprinted from The Corporation Journal, June, 1932, page 
206. 


34. Foreign corporation having in New York, without more, an 
office from which salesmen are directed, merely, has no “principal 
place of business” in the state for purposes of the Lien Law. The 
question to be decided here: Was the notice of lien filed by a for- 
eign corporation valid or invalid? The foreign corporation was not 
licensed to do business in New York; salesmen operated in the state, 
all orders being sent to the home office for acceptance or rejection 
—there is no question but that the company was not engaged other- 
wise than in interstate commerce in New York; a sales office was 
maintained, and had been for a long term of years, in New York 
City, from which the New York salesmen operated; otherwise it 
had no office or place of business within the state. The Lien Law 
requires that a foreign corporation shall state in the notice of lien 
“its principal place of business within the state.” In the present 
notice, no place of business in New York was stated, its principal 
office and place of business being noted as at a local address in 
Philadelphia. It was held, below, that the failure to state the address 
of the New York City sales office as being that of “its principal 
place of business within the state’ was a fatal defect. The New 
York Supreme Court, Appellate Division, Third Department, reverses, 
holding the notice of lien valid. Reasoning: In effect—if a foreign 
corporation is not “doing business” in New York within the pur- 
view of the Stock Corporation Law (General Corporation Law and 
Tax Law), it has no place of business there and so has no “principal 
place of business within the state.” “Acts not amounting to the 
transaction of business within the state under the Stock Corporation 
Law should be given the same effect and classification under the 
Lien Law.” “The direction and management of salesmen covering 
a limited area is not the general business of the corporation, and 
the office from which the salesmen are directed is not a principal 
office of business. There being no principal place of business within 
the state, the recital of the principal place outside the state was a 
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sufficient compliance with the provisions of the Lien Law.” Butts v. 
Valerio Construction Co., et al., wnpleaded with Hercules Cement Cor- 
poration, appellant, 259 N. Y. Sup. 93. Hun, Parker & Reilly (Michael 
D. Reilly and Earle W. Lawrence, of counsel), all of Albany, for 
appellant. Reprinted from The Corporation Journal, November, 1932, 
page 258. 


35. On New York’s attitude on permissive “doing of business” by 
a foreign corporation though not qualified in state. Judge Genung 
(Municipal Court of City of New York, Borough of Manhattan, 
Ninth District) says, in deciding, here: “What constitutes ‘doing 
business’ within this state, as applied to a foreign corporation, is a 
frequently recurring question. The cases are in apparent agreement 
that neither public policy nor the statute proscribes all economic 
endeavor of a foreign corporation in this state. Quite aside from 
fundamental constitutional considerations such a restriction would 
run counter to the self-interest of this predominantly mercantile 
community, the commerce of which is largely interstate and inter- 
national. Some business may be done here by a foreign corporation. 
But at what point does the proscription of Section 218, General Cor- 
poration Law, within the condition therein stated, become operative? 
Tests have at times been formulated by our courts as an aid to this 
inquiry. Though necessarily vague and inconclusive, they indicate 
criteria of appraisal of corporate activity, which no reflective decision 
can ignore. We are told that within the ambit of a transient, occa- 
sional, noncontinuous, sphere of activity, a foreign corporation may 
prosecute its corporate functions here, without incurring the disabil- 
ity imposed by Section 218, General Corporation Law. Beyond that 
sphere immunity ceases, and compliance with the statute becomes 
mandatory as a condition to suit in the courts of this state. If the 
corporate activity of a foreign corporation is attended with an 
appreciable measure of volume, continuity, and regularity, it is for 
bidden to sue here upon a contract here made if the contract be not 
preceded by.a local authorization to transact business in this state. 
The problem is essentially one of fact. There are no fixed standards 
of appraisal. The tokens of a forbidden activity must be found in 
the nature of the particular foreren corporation enterprise and what 
is done in this state in the furtherance thereof.” The prosecuting 
foreign corporation, here, was allowed to sue, and prevailed. Lebanon 
Mill Co., Inc. v. Kuhn, 261 N. Y. Sup 172. I. Gainsburg, of New York 
City (Seymour B. Liebman, of New York City, of counsel), for 
plaintiff. Herbert O. Burden, of New York City, for defendant. 
Reprinted from The Corporation Journal, April, 1933, page 375. 


36. Foreign collection agency doing business in New York. 
Action by a foreign collection agency (a foreign corporation not 
licensed to do business in New York) against a New York client for 
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certain fees and charges pursuant to a written contract. Defense is 
the doing of business regularly in New York without license. Plain- 
tiff’s business is the collection of overdue accounts receivable, sup- 
plying of credit information, adjustments, etc. Plaintiff has an active 
bank account in New York where it maintains an office, is listed in 
building and telephone directories, maintains a staff of salesmen and 
has entered into many contracts which the Municipal Court of City 
of New York, Borough of Manhattan, Fourth District, finds to be 
New York contracts, since “it is established that from negotiations 
to execution New York was the locus” although the acceptance 
signed by the client accompanied, in the present case, by check 
for $500 which was deposited by its representative to credit of plain- 
tiff’s New York bank account, carried, in print, the following: “In 
witness whereof the company has executed and attested these pres- 
ents at the City of St. Louis, to be effective from the date the accep- 
tance is received at the office of the company at St. Louis, Mo.” The 
court holds that plaintiff was doing business in New York, that 
the contract was made in New York, and that the rights that spring 
from the contract were not the outgrowth of interstate commerce or 
communication. Complaint dismissed. American Security Credit Co. 
v. Empire Properties Corporation, 276 N. Y. S. 970. Edgar I. 
Ahrweiler, of New York City, for Plaintiff. Samuel Komoroff, of 
New York City for defendant. Reprinted from The Corporation 
Journal, May, 1935, page 400. 


37. Unlicensed foreign corporation may maintain action for con- 
version of personal property. The Meisel Tire Company, a foreign 
corporation, sold to an individual certain automobile accessories 
under a conditional sales contract, and these articles were placed on 
an automobile which the individual was likewise purchasing on time. 
The individual defaulted, and the owner, the defendant, repossessed 
itself of the car and sold it after notice and advertisement, by sale 
conducted by a licensed auctioneer. Neither party had recorded its 
conditional sales contract. In an action for conversion, it was con- 
tended that the tire company could not maintain the suit since it 
was a foreign corporation doing business in the state and had neither 
alleged nor proved that it had a certificate of authority to transact. 
business. The Municipal Court of the City of New York (Borough 
of Manhattan), however, holds that this contention is without force 
because the statute only prohibits a foreign corporation from main- 
taining any action upon any contract made by- it in the state and 
fe not interdict any action purely ex delicto, as the one in suit, 
i for conversion. The court refers to the general rule that 
4 seaettes whose express terms merely deny the right of a noncom- 
plying foreign corporation to maintain any action on any contract 
made in the state do not bar the right of such corporation to main- 
tain actions which are purely ex delicto.” However, judgment was 
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for the defendant, since under other facts, the tire company’s omis- 
sion to record its conditional sales contract was fatal to recovery. 
Meisel Tire Co. v. Mar-Bel Trading Co., 280 N. Y. S. 335. Jesse J. 
Fine, of New York City, for plaintiff. Meyer Machlis, of New York 
City for defendant. Reprinted from The Corporation Journal, Novem- 
ber, 1935, page 40. 


38. Claim by New York State for franchise and license taxes dis- 
allowed in proceeding in Delaware court on ground that corporation 
was not “doing business” in New York. Receivers in insolvency 
were appointed for defendant, a Delaware company, in an action 
in the Delaware Court of Chancery and the State of New York 
filed a claim for franchise and license taxes, although defendant 
company had never been qualified in that state. The court said: 
“It is conceded that the claim has no basis of merit unless it be 
shown that the corporation did business in New York during the 
years covered by the claim.” It then queried: ‘Was this corpo- 
ration engaged in doing business in New York?” The facts were 
that the corporation’s business interests were in the utility field and 
and that it had large holdings of stocks in utility holding companies. 
It had office space, together with other companies, in a suite in 
New York City, for which it paid a portion of the rental. It held 
no lease and had no office furniture. Its books cf account were kept 
in this office. They were practically a control record of the com- 
pany’s interests in other states. It maintained a bank account in 
New York City, but owned no real estate or tangible personal prop- 
erty in New York. Reference was made by the court to the case of 
People ex rel. Manila El. R. R. & Light Corp. v. Knapp, 229 N. Y. 502, 
128 N. E. 892, in which the facts were similar to those in this case. 
“Tf it be said that the making in New York of a few relatively minor 
investments by this corporation in stock exchange securities is a 
feature that was absent in the Manila Electric case, and that there- 
fore the two cases are distinguishable, the answer is that the making 
of investments in such securities is not the doing of business within 
the meaning of the New York taxing statute. People ex rel. Merrill 
v. Gilchrist, 212 App. Div. 763, 210 N. Y. S. 385. The principal busi- 
ness of the defendant was not that of buying and selling securities. 
Neither is it sufficient to argue that if the corporation is not shown 
to have been doing business elsewhere, it must have done business 
in New York where it had an office as shown by its letterheads. 
People ex rel. Manila El. R. R. & Light Corp. v. Knapp, supra. I con- 
clude that by the test laid down by the courts of New York itself 
this corporation did not do business in that state within the , meaning 
of the New York tax law at any time since its incorporation.” Elsner 
v. United American Utilities, Inc., 180 A. 589. Edward J. Grogan, Jr., 
Assistant Attorney General, of Albany; -N: “Yastorstheyotatemet 
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New York. Clarence A. Southerland (of Ward & Gray) of Wilming- 
ton and Irwin L. Tappen of New York City, for receivers. Ieprinted 
from The Corporation Journal, January, 1936, page 86. 


39. Sale of its own stock within state by an unlicensed foreign 
corporation held not “doing business.” In Estate of Edwin King 
Scheftel, 294 N. Y. S. 387, the New York Supreme Court, Appellate 
Division, First Department, held that appellant, as an unlicensed 
foreign corporation doing business in New York, was without 
authority to establish a claim in an accounting proceeding in the 
Surrogate’s Court. Upon appeal, the Court of Appeals of New 
York, after noting that the claim against the estate of the decedent 
was for the balance due on a subscription of stock of the appellant 
corporation, reversed the lower court, saying: “The subscription 
agreement became binding upon the decedent at the time the 
Trinity Company was organized, and the company cannot be said 
to have been doing business in this state at that time. The so-called 
opening of an account with a brokerage firm prior to the effective 
organization of the corporation, into which account no money was 
paid until after the decedent had subscribed for the stock, and the 
sale of its own stock by the corporation does not constitute ‘doing 
business in this state’ within the meaning of that phrase as used 
in Section 218.” Estate of Edwin King Scheftel, 275 N. Y. 135, 9 
N. E. 2d 809. Carroll G. Walter for appellant. Blaine F. Sturgis, 
for respondents. Reprinted from The Corporation Journal, October, 
1937, page 10. 


40. Statute denying use of courts in contract actions to unlicensed 
foreign corporations held to apply only where contracts sued upon 
was made in state. Referring to section 218 of the General Corporation 
Law which provides that “a foreign corporation, other than a mon- 
eyed corporation, doing business in this state shall not maintain any 
action in this state upon any contract made by it in this state, unless 
before the making of such contract it shall have obtained a certificate . 
of authority,” the New York Supreme Court, Appellate Division, 
Second Department, observed: “A bare statement in the answer and 
repeated in the affidavit that the contract was made in New York, un- 
supported by any evidentiary facts, creates no issue of fact in face of 
the particulars furnished by the plaintiff as to the making of the con- 
tract. Unless the contract was made in this State, section 218 of the 
General Corporation Law has no application.” Bertolf Bros., Inc. v. 
Leuthardt, 26 N. Y. S. 2d 114. Max Taylor of New York City, for ° 
plaintiff. Wm. C. Young of Port Chester, for respondent. Reprinted 
from The Corporation Journal, October, 1941, page 14. 
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1. Bringing suit and purchasing notes does not constitute “doing 
business.” The bringing of actions by a corporation created and - 
organized under the laws of one state, in the courts of another state, 
to enforce collection of debts alleged to be due to such corporation 
from citizens and residents of the latter state, or the engaging in 
litigation with citizens and residents of such state, in its courts, 
does not constitute “doing business,” in said state, within the mean- 
ing of the statutes so as to prohibit a foreign corporation from main- 
taining an action, because it is “doing business” in the state, without 
having complied with the provisions of the statute. The evidence 
in this case tends to show that the company, a New York corpora- 
tion, was engaged in the business of purchasing notes, executed by 
purchasers of automobiles, in part payment of the purchase of, and 
secured by liens or chattel mortgages on, the automobiles purchased ; 
that these notes were purchased from dealers, residing and “doing 
business” in states other than New York; that the notes offered 
for sale by said dealers were sent to the corporation in New York, 
and there purchased or rejected as the corporation might determine 
in each instance; that the notes were payable in New York at the 
offices of the corporation. The Supreme Court of North Carolina, 
in holding this not “doing business” says that there is no evidence 
that any officer, agent or other person had purchased such notes in 
North Carolina, or has even come into the state for the purpose of 
purchasing such notes and the bringing of suits on the notes is not 
“doing business.” Commercial Investment Trust, Inc. v. Gaines, 136 
S. E. 609. H.R. Stanley, of Greensboro, for appellants. Shuping 
& Hampton, of Greensboro, for appellee. Reprinted from The Cor- 
poration Journal, May, 1927, page 395. 


2. Soliciting, taking and delivering of photographs within state 
held to be doing intrastate business although developing and finish- 
ing were done elsewhere. In the lower court, the District Court of 
the United States for the Western District of North Carolina, plain- 
tiffs sought an injunction to restrain the collection of the state license 
taxes on photographers and a city license tax on transient photog- 
raphers. A dismissal of the bill in the District Court was affirmed 
by the United States Circuit Court of Appeals, because an insufficient 
jurisdictional amount was involved and because the court concluded 
plaintiff was engaged in intrastate commerce ‘when it solicited orders 
for photographic portraits through its agents in North Carolina, took 
the pictures there, the negatives then being mailed to the home 
studio of plaintiff in Minnesota for development and finishing, and 
the customer later making a selection from proofs received by plain- 
tiff’s agents in North Carolina. The final photographs were subse- 
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quently sent by mail direct to the customer in North Carolina from 
Minnesota. “We do not think,” said the court, “that the fact that 
the negatives of the photographs, after the taking, are sent away to 
Minnesota to be finished makes the transaction one of interstate 
commerce. The actual work of the photographer is done in the state 
and the mechanical finishing of the negative does not change the 
fact that the photographer is carrying on his business in the City 
of Charlotte and the State of North Carolina.” Lucas et al. v. The 
City of Charlotte, 86 F. (2d) 394. J. L. De Laney (Bridges & Orr, 
on the brief), for appellants. Robert A. Wellons and Harry 
McMullan, Asst. Atty. General (A. A. F. Seawell, Attorney General, 
and T. W. Bruton, Asst. Atty. General, on the brief), for appellees. 
Reprinted from The Corporation Journal, March, 1937, page 350. 


3. Foreign corporation was “doing business” for purpose of fran- 
chise tax where it held legal title to real property within state inci- 
dent to liquidating collateral bonds of another company. Plaintiff, 
a foreign corporation, although authorized to do business in North 
Carolina, contended it was not doing business in North Carolina 
so as to be subject to the annual franchise tax imposed by statute 
upon “every foreign corporation permitted to do business in this 
State and owning or using any part or all of its capital or plant in 
this State,” on the eround that it was organized solely for the 
purpose of liquidating collateral bonds of a mortgage company and 
that its activities have consisted of holding the legal title to prop- 
erties purchased at foreclosure sales when mortgage notes on such 
properties were held as security for collateral trust bonds, and 
that such activities did not constitute doing business under the 
statute. The Supreme Court of North Carolina, in affirming a judg- 
ment which denied a recovery of franchise taxes which had been 
paid under such circumstances, observed that the facts tended to 
show conveyances to the plaintiff of property over and in which 
it was vested with power and authority corresponding to ownership 
in fee simple and that “while the transactions have been ingeniously 
devised and executed, the facts lead us to the conclusion that the 
real estate comes within the purview of the statute.’ C. T. H. Cor- 
poration v. Maxwell, Commissioner of Revenue, 195 S. E. 36. Murray 
Allen of Raleigh and J. Vaughan Gary of Richmond, Va., for 
appellant. A. A. F. Seawell, Atty. General, and Harry McMullan 
and T. W. Bruton, Asst. Attorneys General, for appellee. Reprinted 
from The Corporation Journal, May, 1938, page 184. 


4. Privilege tax on those, not regular merchants, displaying 
samples in hotel rooms to secure orders, ruled discrimination against 
interstate commerce by the Supreme Court of the United States. In 
Best & Co., Inc. v. Maxwell, Commissioner of Revenue for North 
Carolina, the Supreme Court of the United States had before it the 
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question of the validity of a North Carolina law, Chapter 127, section 
121 (e), Laws of 1937, levying an annual privilege tax of $250 on 
every person or corporation, not a regular merchant in the state, 
who displays samples in any hotel room rented or occupied tem- 
porarily for the purpose of securing retail orders. Orders so secured 
by the appellant had been filled by shipment direct to the customers | 
from New York City. The Supreme Court said: “The commerce 
clause forbids discrimination, whether forthright or ingenious. In 
each case it is our duty to determine whether the statute under 
attack, whatever its name may be, will in its practical operation 
work discrimination against interstate commerce. This standard we 
think condemns the tax at bar.” The court noted that local retail 
merchants having a central retail store in the state could rent tem- 
porary display rooms in North Carolina and escape the tax because 
they were regular retail merchants to whom the tax would not apply 
and that the only corresponding fixed-sum license tax to which 
appellant’s real competitors were subject was a tax of $1 per annum 
for the privilege of doing business imposed by Laws of 1937, Chapter 
127, section 405. “Nonresidents,” observed the court, “wishing to 
display their wares must either establish themselves as regular 
North Carolina retail merchants at prohibitive expense, or else pay 
this $250 tax that bears no relation to actual or probable sales but 
must be paid in advance no matter how small the sales turn out to 
be. Interstate commerce can hardly survive in so hostile an atmos- 
phere.” Concluding, the court said: “The freedom of commerce 
which allows the merchants of each state a regional or national 
market for their goods is not to be fettered by legislation, the actual 
effect of which is to discriminate in favor of intrastate businesses, - 
whatever may be the ostensible reach of the language.” Best & 
Company, Inc. v. Maxwell, 61 S. Ct. 334. Lorenz Reich, Jr., of New 
York City, for appellant. Reprinted from The Corporation Journal, 
February, 1941, page 323. 
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1. Making a bid for municipal paving and accepting a contract 
thereunder is not “doing business” by a foreign corporation in the 
State so as to invalidate the contract because of non-compliance with 
the foreign corporation laws. Will v. City of Bismarck, 36 N. D. 570; 
163 N. W. 550. F. H. Register, of Bismarck, and S. E. Ellsworth, 
of Jamestown, for appellants. F. E. McCurdy and C. L. Young, 
both of Bismarck, and H. E. Spangler, of Cedar Rapids, Iowa, for 
respondents. Reprinted from The Corporation Journal, September, 


1917, page 67. 
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2. Isolated transaction as “doing business.” When it appears that 
the principal place of business of a foreign corporation is but a short 
distance over the state line, and that the corporation availed itself 
of the tributary territory, without regard to the state line, any single 
transaction cannot be said to be an isolated transaction within the 
rule exempting the corporation from penalty for failure to qualify. 
Provision of the statute prohibiting foreign corporations from trans- 
acting “any business within this state” is construed to mean only 
interstate business. Construction which would make it applicable 
to interstate as well as intrastate business, would render it void as 
to interstate commerce. A transaction is interstate commerce where 
it involves initial steps leading up to a sale of articles of commerce, 
which at the time of the sale were located in another state and the 
final consummation of that sale by delivery followed by transporta- 
tion to this state. Dahl Implement & Lumber Co. v. Campbell, 178 
N. W. 197. W.S. Lauder, of Wahpeton, for appellants. Wolfe & 
Schneller, of Wahpeton, for respondent. Reprinted from The Corpo- 
ration Journal, December, 1920, page 292. 


OHIO 


In addition to the digests of recent decisions in this state, citations 
of the following decisions (rendered prior to 1930) are taken from 
previous editions of this book: 


1. YLoledo Traction etc. Co. v. Smith et al., 205 Fed. 643. 

e North Shaker Blvd. Co. et al. v. Harriman Nat. Bank, 22 O. L. R. 
648. 

3. Hopping v. Dr. L. D. Le Gear Medicine Co., 153 N. E. 231. 

4. McClarran v. Longdin-Brugger Co., 157 N. E. 828. 

5. National Sign Corporation v. Maccar-Cleveland Sales Corp., 168 
NE 3758: 


6. On the right of a foreign corporation to sue in a United States 
district court sitting in Ohio on a contract made in that state before 
it had qualified to do business there. Such is “the substantial ques- 
tion in this case.” The Ohio statutes provide that a foreign corpo- 
ration before transacting any business for profit or maintaining an 
action in the state shall procure from the Secretary of State a certifi- 
cate of compliance, and further that every contract made by a foreign 
corporation before complying, affecting its liability or relating to 
its property within Ohio, shall be wholly void on its behalf or on 
behalf of its assigns, but shall be enforceable against it or them. The 
United States Circuit Court of Appeals, Sixth Circuit, by reversing 
the judgment below and remanding the cause for a new trial answers 
the question in the affirmative. The court after saying that “it is 
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difficult to see how a contract declared to be wholly void may be 
validated by the same statute as to one of the contracting parties” 
states that the necessity of deciding that point does not arise in the 
present case as it is the court’s duty to follow the construction 
which the Ohio courts have placed on the statutes involved and 
concludes, after a study of cases decided by the Ohio Supreme Court, 
which it cites and comments on, that “the statutes do not vitiate 
the contract, but merely withhold from the foreign corporation the 
right to maintain an action thereon in the state courts until it has 
qualified to do business in that state,” and holds that “It is clear that 
under the David Lupton’s Sons case, 225 U.S. 489, that this restriction 
of right does not extend to the Federal courts.” Republic Creosoting 
Co. v. The Boldt Construction Co., 38 F. (2d) 739. George C. Dissette, 
of Cleveland, for appellant. A. M. Van Duzer, of Cleveland (Dustin, 
McKeehan, Merrick, Arter & Stewart, and George Wm. Cottrell, all 
of Cleveland, on the brief), for appellee. Reprinted from The Corpo- 
ration Journal, May, 1930, page 184. 


7. Leasing of motion picture films for exhibition in Ohio consti- 
tutes “doing business” in Ohio. In THE CorPporATION JOURNAL for 
April, 1931, page 375, appeared a digest of the decision of the Ohio 
Court of Appeals (Jan. 26, 1931) in this case reversing the judgment 
of the court below such judgment being for defendant on the ground 
that as plaintiff was an unlicensed foreign corporation engaged in 
business in Ohio it could not maintain the action. On rehear- 
ing, the Ohio Court of Appeals (Cuyahoga County—Eighth District, 
No. 11169), affirms the judgment below, saying: “We cannot say, 
as a matter of law, that the finding of the trial court that plaintiff was 
doing business within this state, has no basis in law, nor can we say 
that the conclusion reached by the trial court is manifestly against 
the weight of the evidence.” The action is to recover certain amounts 
alleged to be due the plaintiff, a New York corporation not licensed 
to do business in Ohio, under contracts of lease of moving picture 
films, from an Ohio corporation. In the April digest it was said: 
“Each contract was for a five-year lease of positive prints of certain 
motion picture films to be shipped from without the state of Ohio, 
payable in advance or C. O. D. for exhibition purposes by the lessee 
in Ohio and elsewhere, a certain percentage, also, of the amounts 
realized from the showings to be paid by the lessee. Advertising 
matter and certain accessories were supplied by the lessor on sub- 
stantially like terms; a lien was retained by the lessor for unpaid 
rentals; lessee is protected in exclusive exhibition; lessor to use 
good offices with Board of Censors, if necessary.” Short Films 
Syndicate, Inc., plaintiff in error v. Standard Filin Service Co., defend- 
ant in error, 176 N. E. 893. Boer, Arnold & Tobias, of Cleveland, 
for plaintiff in error. L. M. Rich, of Cleveland, for defendant in 
error. Leprinted from The Corporation Journal, May, 1931, page 399. 
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8. Ohio corporation denied recovery in Ohio court on indemnity 
bond covering plaintiff’s employees generally, where defaults arose 
out of unauthorized intrastate activities in Michigan where plaintiff 
was not licensed to do business. Plaintiff Ohio corporation sued de- 
fendant surety company on an indemnity bond contract covering any 
loss which plaintiff might sustain up to $10,000 by reason of mis- 
appropriation of its funds through dishonest acts of its employees. 
Defendant had refused, after demand, to pay $2,215.75, which plain- 
tiff alleged represented sums wrongfully abstracted by employees at 
Detroit, Michigan. One of the defenses set up was that plaintiff 
was doing business in Michigan without having obtained a certificate 
of authority and that under the Michigan law, which was in evidence, 
the contract between the plaintiff and its Michigan employees was 
illegal and void and that the illegality of that contract was a bar to 
recovery. The evidence showed that one Samuels, of Detroit, had 
travelled to Cincinnati where an agreement was entered into, under 
which Samuels would handle plaintiff’s line of clothing in Detroit 
and plaintiff would pay all the expenses of the Detroit office. A bank 
account was opened, into which Samuels was to make deposits of 
receipts, subject only to withdrawals by the plaintiff. The defalca- 
tions arose as a result of receipts which were not deposited. The 
Court of Common Pleas of Hamilton County, Ohio, in which the 
suit was instituted proceeded to consider whether the plaintiff was 
engaged in doing business in Michigan through the sales of its 
merchandise effected there under the circumstances. The court 
reached the conclusion that plaintiff had been doing intrastate, as 
distinguished from interstate, business in Michigan without being 
licensed and that the law of Michigan “is that a non-complying 
foreign corporation cannot recover in any action based upon con- 
tract.” Plaintiff insisted that the contract between it and Samuels 
was an Ohio contract to be construed by the law of Ohio. On this 
point the court observed: “The contract was between the plaintiff— 
an Ohio corporation—and Samuels—a resident of the state of Mich- 
igan—and there can be no question that the contract was to be 
performed in Michigan. Now by the law of that state, performance 
of the contract was illegal, and therefore there was no obligation to 
perform so long as the illegality continued. The rule of construction 
as I understand that rule, is that contracts are to be construed in 
accordance with the law of the state of performance, and not in 
accordance with the law of the state wherein the contract was made.” 
The court concluded that inasmuch as the plaintiff could not recover 
against its employee in Michigan (nor in Ohio, since “a non-comply- 
ing foreign corporation cannot bring any action of any kind in the 
courts of the State of Ohio”), “it follows that the plaintiff cannot 
recover against this defendant.” Leonard Custom Tailors Co. v. Aetna 
Casualty and Surety Company; Court of Common Pleas, Hamilton 
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County, December 16, 1940. Commerce Clearing House Court De- 
cisions Requisition No. 249675. Dolle, O’Donnell & Cash of Cincin- 
nati, for the plaintiff. Reprinted from The Corporation Journal, Febru- 
ary, 1941, page 321. 


9. Corporation selling a service, including right to use advertising 
devices over a period but retaining title to them, held doing business 
and required to be qualified. Plaintiff, an unlicensed foreign cor- 
poration, agreed to send defendant 52 mats and copy for advertising 
and granted defendant the right to use these mats and the copy ex- 
clusively for one year in an Ohio city. In affirming a judgment to 
the effect that plaintiff was doing business in Ohio under Section 
8625-25, General Code, the Court of Appeals, Erie County, said: 
“Clearly, this was not the sale of a commodity ; it was the sale of the 
right to use certain articles and the service of advertising copy pre- 
pared by plaintiffs. The title to the articles remained in the plaintiff, 
and thereby it continued to have an interest in the property as it 
served defendant in its business in Ohio.” The court concluded that 
in selling a service—an advertising service—to defendant, plaintiff 
was “doing business.” Clare & Foster, Inc. v. Diamond S. Electric Co., 
34 N. E. 2d 284. H. L. Peeke of Sandusky, for appellant. Flynn, 
Frohman, Buckingham, Py & Kruse of Sandusky, for appellee. Re- 
printed from The Corporation Journal, October, 1941, page 15. 


OKLAHOMA 


In addition to the digests of recent decisions in this state, cita- 
tions of the following decisions (rendered prior to 1930) are taken 
from previous editions of this book: 


1. Fruit Dispatch Co. v. Wood et al., 42 Okla. 79, 140 Pac. 1138. 
Fuller v. Allen, 46 Okla. 417, 148 Pac. 1008. 

Batley v. Parry Mfg. Co., 59 Okla. 152, 158 Pac. 581. 

J. R. Watkins Medical Co. v. Coombes, 166 Pac. 1072. 
Denison et al. v. Phipps, 211 Pac. 83. 

Pauline Oil & Gas Co. v. Mutual Tank Line Co., 246 Pac. 851. 
W.T. Rawleigh Co. v. Walker et al., 246 Pac. 417. 

M.S. Cohn Gravel Co. v. Southern Surety Co., 264 Pac. 206. 


SE ad oat pe 


9. Right of foreign corporation to sue on an account stated agreed 
to at time it was doing business in state without license. The for- 
eign corporation here involved used space in the defendant Oklahoma 
corporation’s store for the sale of its shoes; it owned the fixtures 
and stock and employed a manager and salesmen. Ostensibly, and 
so far as the general public was advised, this practically independ- 
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ently conducted shoe store was no more than the shoe department 
of the Oklahoma store—all a common arrangement and practice. 
The Oklahoma statutes provide that all contracts entered into by 
an unqualified foreign corporation with citizens of the state shall be 
void as to the corporation, and no action thereon may be maintained 
in any court of the state. In the instant case there seemed to be 
little doubt in anyone’s mind but that the foreign corporation was 
“doing business” in Oklahoma. It was contended however that even 
though such is held to be the case, the action could be maintained 
and the foreign corporation is entitled to judgment as the action is 
based on a stated account wherein defendant admits it is due the 
plaintiff a certain amount. Below judgment was entered for defend- 
ant; thereafter a motion for a new trial was sustained; defendant 
appealed. The appellate court reverses, denying a new trial, saying 
that the agreement as to the account stated is no more than a con- 
tract or agreement to pay and cannot be enforced in the state courts 
since the foreign corporation was doing business in the state at the 
time of the agreement and was unqualified, and further, that the 
fact that the domestic corporation agreed to pay at a time the foreign 
corporation was unqualified does not prevent it from pleading the 
provisions of the statute as a defense to the action. At the time 
the action was brought the foreign corporation had fully qualified. 
Seidenbachs v. A. E. Little Co., 294 Pac. 126. Samuel A. Boorstin 
and J. F. Conway, of Tulsa, for plaintiff in error. Hulette F. Aby, 
Williaim F. Tucker, and William H. Martin, all of Tulsa, for defend- 
ant inerror. Reprinted from The Corporation Journal, November, 1930, 


page 256. 


10. Right of unlicensed foreign corporation to acquire and assign 
mineral rights in Oklahoma. Here, a corporation, foreign to Okla- 
homa and not licensed to do business in that state, acquired by pur- 
chase the mineral rights in a tract of land in Oklahoma; later it 
assigned undivided fractional interests in such rights to other par- 
ties. Effort is by those who deeded the rights to the corporation 
originally to have all the deeds declared illegal and canceled as of 
record on the ground that the foreign corporation, not having quali- 
fied under the foreign corporation laws of Oklahoma, could not 
legally purchase the rights and so could not acquire or give legal 
title thereto, and that any contract of purchase made by it while 
unqualified is absolutely void. The Supreme Court of Oklahoma, 
affrming the judgment below, holds, in a five to two decision, one 
judge being absent, (the opinion is long), that under the Oklahoma 
law the plaintiffs cannot prevail. “Our domestication statutes do 
not contain any provisions that a foreign corporation shall not hold 
or dispose of property in this state, and do not contain the provi- 
sions that the contracts made by such corporations are ‘wholly void 
on its behalf and on behalf of its assigns.’ Our statute says that 
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the same ‘shall be void as to the corporation.’” “We conclude that 
defendants [plaintiffs] are estopped under Section 5247, C. O. S. 
1921, [estopped by receiving benefits| from denying the capacity of 
the corporation to take title to the lands involved; that the title 
passed from the plaintiffs to the corporation, and that plaintiffs 
were not and are not in a position, after the execution of the deed 
in question, being an executed contract, and after receiving the 
benefit therefrom, to deny, under said Section 5247, C. O. S. 1921, 
the capacity of said corporation to take the title to the premises 
herein, and that the deed is not void.” McMillan et ux. v. Pawnee 
Petroleum Corp. et al., 1 P. (2d) 775. Bierer & Bierer, of Guthrie 
for plaintiffs in error. W. N. Stokes, Grant & Grant, and Ed. I. 
Irwin, of Oklahoma City, and McGuire & McGuire, of Guthrie, for 
defendants in error. Reprinted from The Corporation Journal, 
November, 1931, page 40. 


11. Going into state to purchase goods for shipment to point out- 
side of state does not constitute “doing business” in state. In an 
action on a contract a corporation, foreign to Oklahoma and not 
qualified to do business in that state, against another foreign corpo- 
ration qualified to do business in Oklahoma the plaintiff prevailed, 
below. One defense advanced was that plaintiff should not have 
access to the state courts due to the fact that it was doing business 
in Oklahoma, without a license. One who was acting as agent for the 
plaintiff placed, in Oklahoma, an order for several thousand barrels 
of crude oil to be loaded into cars to be furnished by plaintiff, for 
transportation to a point outside of Oklahoma. This (and other 
similar buying orders) is what was contended to be “doing busi- 
ness” within the state. The Oklahoma Supreme Court affirms the 
decision of the court below. The court, relying on Dahnke Walker 
Milling Co. v. Bondurant, 257 U.S. 282, says that plaintiff is entitled 
to bring the action without complying with the foreign corporation | 
laws of Oklahoma as there was no doing of distinctly local business 
since “a contract to purchase the crude oil and negotiations prelim1- 
nary thereto were incidental to the act of interstate commerce 
involved.” Consolidated Pipe Line Co. v. British American Oil Co., 
Ltd., 21 P.- (2d) 762. Poe, Lundy, & Morgan atid tise oes 
all of Tulsa, for plaintiff in error. Rollin E. Gish and Biddison, 
Campbell, Biddison & Cantrell, all of Tulsa, for defendant in error. 
Reprinted from The Corporation Journal, November, 1933, page 41. 


12. Installation in fulfilling interstate contract; isolated transac- 
tion; qualification of foreign corporation not necessary. Action by 
an Indiana corporation not licensed to do business in Oklahoma for 
unpaid portion of contract price covering certain elevator and other 
equipment, including doors, all to be erected in place, thus necessi- 
tating the performance of a certain amount of labor in Oklahoma 
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by the vendor. Reversing the court below the Oklahoma Supreme 
Court, on the defense advanced that the contract was void and 
unenforceable since the Indiana corporation in carrying out the con- 
tract engaged in intrastate business for which it was not licensed, 
holds that qualification was not necessary. Citing many cases the 
court concludes that the assembling and erecting were appropriate 
to the sale and so that the transaction was interstate in its entirety. 
And further: “We might rest our decision upon our conclusion that 
the transaction was interstate commerce, to which the Oklahoma 
statutes could not and do not purport to apply, but the question is 
one of considerable importance, and we therefore consider it proper 
to state that the decision of the trial court was also erroneous for 
the reason that the Oklahoma statutes do not prohibit a foreign 
corporation from the doing of a single act, whether local or not, 
pertaining to a particular business or transaction as distinguished 
from a series of acts requiring the time and labor of men for the 
purpose of livelihood, etc.” On this latter point the court recites 
that such has been its interpretation of the law in prior decisions. 
Metal Door & Trim Co. v. Hunt et al., 39 P (2d) 72. Reprinted from 
The Corporation Journal, February, 1935, page 327. 


13. On “doing business.” A suit brought by an Alabama corpora- 
tion, not licensed to do business in Oklahoma, against Oklahoma 
parties for an alleged balance due on the sale of certain merchandise, 
Defense: doing business in Oklahoma without a license. The Okla- 
homa Supreme Court affirms the judgment below for plaintiff. In 
defense an exclusive agency contract is quoted as is part of a letter 
asking that the contract be canceled since “our representative in 
Oklahoma has balled things up considerably.” It was contended that 
the foregoing is sufficient to bring the cause within certain named 
cases. The court says that the contention cannot be sustained. “In 
each of the above cases title to property shipped by the foreign 
corporation into the other state, wherever such foreign corporation 
was not licensed to do business, was retained in the company, and 
was to be sold by the agent for the company at prices fixed by the 
company. It was properly held in such cases that the foreign corpo- 
ration was doing business in the state of Oklahoma in the two cases 
and the state of Kansas in the other. The mere fact that a foreign 
corporation may have an agent or representative in this state is not 
proof that such corporation is doing business in this state. The fur- 
ther fact that it ships goods or merchandise into this state under 
contracts solicited or obtained by such agents in this state is not 
proof that such business is intrastate and not interstate business.” 
Burden was on defendant to prove its defense. Dunn v. Birmingham 
Stove & Range Co., 44 P. (2d) 86. Reprinted from The Corporation 
Journal, April, 1935, page 374. 
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14. An isolated transaction does not constitute doing business. 
This was an action to vacate a judgment against the defendant in 
foreclosure proceedings obtained by plaintiff, an unqualified foreign 
corporation. In holding that the defendant’s plea that plaintiff was 
a foreign corporation not qualified to do business in Oklahoma 
was not a valid defense, the court said: “It was neither pleaded nor 
proved that the plaintiff was ‘transacting business’ in the state of 
Oklahoma. In order for defendant to successfully rely upon sec- 
tion 5438, C. O. S. 1921, as a bar to the plaintiff’s maintaining this 
action, the defendant had the burden of pleading and proving that 
the plaintiff was transacting business in the state of Oklahoma, with- 
out complying with section 5432 and 5433, C. O. S. 1921. (Citing 
cases.) There is nothing in the record to disclose that the note and 
mortgage sued on was purchased by the plaintiff in Oklahoma. Had 
the evidence shown that they were so purchased, it would have been 
insufficient as proof that the plaintiff was “doing business in Okla- 
homa.’ An isolated transaction does not constitute transacting 
business within the purview of the above-mentioned statutes.” Dime 
Savings & Trust Co. v. Humphreys, 53 P. (2d) 665. A. K. Little of 
Oklahoma City and Walter M. Rainey of Atoka; for plaintiff in error. 
I. L. Cook of Atoka and McCoy, Craig & Pearson of Pawhuska, 
for defendant in error. Reprinted from The Corporation Journal, June, 


1936, page 203. 


15. An unlicensed foreign corporation owning no property in 
Oklahoma, may not be taxed upon income derived wholly from in- 
terstate business. Plaintiff, a clothing manufacturer, with offices in 
Missouri and Kentucky, but with no established place of business or 
property in Oklahoma, solicited Oklahoma orders through salesmen 
sent out from the Missouri office. The defendant commission ad- 
mitted that the income sought to be taxed was derived wholly from 
interstate business, but contended that the income from clothing 
delivered in Oklahoma was subject to income tax. The Oklahoma 
Supreme Court observed: “This court has repeatedly held that the 
sale of goods by a foreign corporation through soliciting agents, who 
take orders subject to the approval of the company at its home office 
does not constitute doing business within this State.” “Since the 
sovereign power of the state did not extend to the business from 
which the income arose in the instant case, and the plaintiff was not 
a resident here, the Commission was without jurisdiction to levy 
the tax complained of, and an enforcement of its order would con- 
stitute a taking of plaintiff's property without due process of law.” 
An intervening company, similarly situated, but which, in addition, 
had one employe in Oklahoma whose business was to employ solicit- 
ing and demonstration agents there for the purpose of demonstrating 
and taking orders for the intervener’s products, was likewise held 
exempt from the income tax. Curlee Clothing Company v. Oklahoma 
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Tax Commission et al., 68 P. (2d) 834. Miley, Hoffman, Williams, 
France & Johnson of Oklahoma City and Francis M. Curlee and 
Richa ebese Moll of, SteLouis,~Mo., for plaintiff. C.D. Cund,.C. W. 
King and A. L. Herr of Oklahoma City, for defendants. Ames 
Cochran, Monnet, Hayes & Ames of Oklahoma City and Smith, 
Buchanan, Scott & Ingersoll of Pittsburgh, Pa., for intervener. 
Ladner, Logsdon & Livingston, of Tulsa, Rittenhouse, Webster & 
Rittenhouse, Hayes, Richardson, Shartel, Gilliland & Jordan, and 
Cruce, Satterfield & Grigsby, all of Oklahoma City, and John W. 
Mather, of St. Louis, Mo., Irwin N. Walker and Peter B. Atwood, 
both of Chicago, Ill., Tom W. Garrett (Garrett, Goodson & Rigsby), 
and Samuel Calhoun, both of Oklahoma City, and Charles Wesley 
Dunn, of New York City, amici curiae. Reprinted from The Cor- 
poration Journal, October, 1937, page 16. 


16. Shipments of goods on consignment, to be sold on commission, 
ruled not doing business. The Supreme Court of Oklahoma has held 
that where a foreign corporation shipped goods on consignment to 
a citizen of Oklahoma to be sold on commission and the proceeds 
were to be accounted for under a contract, between the parties, pro- 
viding that periodical remittances were to be made by the consignee, 
such dealings did not constitute doing business in Oklahoma so as 
to require compliance by the foreign corporation with Section 130, 
O. S. 1931, 18 Okla. St. Ann. Sec. 452. Universal Oil Corporation 
et al v. Falls Rubber Co. of Akron, Inc., 110 P. 2d 296. Ray S. Fellows 
and Charles R. Fellows of Tulsa, for plaintiffs in error. Fist, Dew- 
berry & Bragg of Tulsa, for defendant in error. Reprinted from The 
Corporation Journal, May, 1941, page 399. 
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1. Unlicensed extra-provincial corporation is not doing business 
when merely instituting actions or appeal proceedings. The Ontario 
Supreme Court holds that there is no merit in defendant’s contention 
that plaintiff extra-provincial corporation, whose license to carry 
on business in Ontario had expired, must again be licensed in order 
to enforce, by legal proceedings, an agreement previously entered 
into by plaintiff with the defendant. International Railway Co. v. 
Niagara Parks Gommission, (1936) 2 D. L. R. 405. Reprinted from 
The Corporation Journal, October, 1936, page 230. 


2. Foreign trust company acting as co-trustee under a mortgage 
deed of trust held not doing business so as to be required to be 
registered. The Ontario Supreme Court ruled that where a mort- 
gage on Ontario property was made to two trustees, one of which 
was a New York bank which was not registered in Ontario as a 
trust company or licensed as a foreign corporation, the acts of the 
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latter under the mortgage in certifying and supervising securities 
issued in connection with it and giving its consent to the doing of 
certain acts by its co-trustee, did not necessarily make it a trustee or 
a trust company in Ontario so as to require its registration in 
Ontario. Montreal Trust Co. v. Abitibi Power Co., (1937) 4 D. L. R. 
3008 ptrachan PONUStONy towers yale eae Tan S. Johnston, for 
plaintiff ; R. S. Robertson, K. Ge E.G. McMillan, KP Candee 
Wright, for the defendant Abitibi Power & Paper Co., and for Roy 
Sharvell McPherson, the liquidator of the said company; W. N. 
Tilley, K.C., .Glyn Osler, K.C., and John R> Cartwripht eee 
the individual defendants. Reprinted from The Corporation Journal, 


April, 1938, page 159. 


OREGON 


In addition to the digests of recent decisions in this state, cita- 
tions of the following decisions (rendered prior to 1930) are taken 
from previous editions of this book: 


1. Bertin & Lepori v. Mattison, 69 Ore. 470, 139 Pac. 330. 
National Mercantile Co. v. Watson et al., 215 Fed. 929. 

Weiser Land Co. v. Bohrer, 78 Ore. 202, 152 Pac. 869. 

Vermont Farm Machine Co. v. Hall, 80 Ore. 308, 156 Pac. 1073. 
Major Creek Lumber Co. v. Johnson et al., 195 Pac. 177. 
Rashford Lumber Co. v. Dolan, 260 Pac. 224. 

Mergenthaler Linotype Co. v. Spokesman Pub. Co., 270 Pac. 519. 


Se ee eae 


8. License fee requirements in event of appointment of additional 
state agents by foreign corporation (fire insurance companies). 
Though the law here involved relates to the doing of business in 
Oregon by foreign insurance companies, the holdings have some gen- 
eral. application. Action is against the State Insurance Commis- 
sioner by a citizen of Oregon who seeks a license to act as an 
additional local agent of a foreign fire insurance company without 
the payment by the company of the $500 license fee required by the 
statute. The plaintiff prevailed below. The Supreme Court of 
Oregon reverses the judgment, enunciating the established principles. 
that a state may exclude foreign corporations entirely, may pre- 
scribe the terms under which they will be admitted, may revoke 
license after having admitted (subject to constitutional requirements 
with respect to the obligation of contracts, vested rights, and due 
process of law), may subject to like limitations, impose additional 
restrictions and conditions on corporations already admitted, and 
finds that the stated requirement is not discriminatory, oppressive, 
or arbitrary and that in no respect does the law imposing the license 
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fee violate the state or Federal constitutions. Herbring v. Lee, State 
Insurance Commissioner, 269 Pac. 236; affirmed 280 U.S. 111. Willis 
S. Moore, Asst. Atty. Gen (I. H. Van Winkle, Atty. Gen. on the 
brief), for appellant. Thos. MacMahon, of Tacoma, Wash., and Karl 
Herbring, of Portland, for respondent. Reprinted from The Corpora- 
tion Journal, June, 1929, page 447, and January, 1930, page 87. 


9. Foreign corporation desiring to “sell” its own stock in Oregon 
need not qualify under the foreign corporation law. So holds Attor- 
ney General Van Winkle of Oregon in a written opinion as reported 
in the United States Daily, issue of October 23, 1929, page 15. It 
is stated in the opinion that by weight of authority the mere dis- 
posal by a corporation of its own stock or securities within a state 
does not constitute “doing business” in that state in the sense con- 
templated by the foreign corporation qualification law, and that 
compliance with the provisions of the Oregon blue sky act is all that 
should be required of a foreign corporation in such a case. It is 
pointed out that the blue sky law itself provides that when making 
application for a permit to “‘sell” its stock or securities in Oregon 
a foreign corporation must agree to be suable in the state courts on 
any cause of action growing out of a violation of any of the provi- 
sions of such law. Reprinted from The Corporation Journal, December, 
1923, page 60. 


10. Foreign trust company may not qualify to act in a trust capac- 
ity under a single will instead of generally. Asked by the Oregon 
Superintendent of Banks whether or not he had authority to qualify 
a New York trust company to act in a trust capacity under the 
provisions of a single will and not generally, the Attorney General 
of the State answers in the negative according to a dispatch in The 
United States Daily, May 6, 1930, page 13. The Attorney General 
says: “It is my opinion that the acts of a foreign trust company as 
an executor or trustee under the will of a resident of Oregon, or as 
a testamentary trustee, would constitute doing a trust business as 
that term is defined in the banking code, and that you have no 
power to issue a certificate of authority permitting such foreign 
trust company to act in such capacity until such trust company has 
fully complied with all the provisions of the laws of Oregon relating 
to the admission of a foreign trust company to do business in this 
state.” Reprinted from The Corporation Journal, June, 1930, page 207. 
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PENNSYLVANIA 


In addition to the digests of recent decisions in this state, citations 
of the following decisions (rendered prior to 1930) are taken from 
previous editions of this book: 


Williams v. Golden & Crick, 247 Pa. 397, 93 Atl. 505. 

Phila. & Gulf Co. v. Clark, 59 Pa. Superior Ct. 415. 
Dunn-Salmon Co. v. Edwards, 60 Pa. Superior Ct. 340. 
Putney Shoe Co. v. Edwards, 60 Pa. Superior Ct. 338. 
Bellefield Co. v. Carlton Investing Co., 228 Fed. 621. 
Commonwealth v. National Cash Register Co., 117 Atl. 439. 

. Kraus v. American Tobacco Co. et al., 131 Atl. 487. 

Harris Bros. Co. v. Valley Land Construction Co., 75 Pitts. 63. 
. Emporium Iron Co. v. Maltack Coal & Iron Co., 30 F. 2d 364. 


— 


OMNI AKR AWN 


10. On. “doing business” by a foreign corporation under an exclu- 
sive sales agency contract. A Connecticut corporation, not author- 
ized to do business in Pennsylvania, entered into a contract with a 
Pennsylvania “company” by which the latter was given the exclu- 
sive right to sell the Connecticut corporation’s product, a combus- 
tion or blower device and accessories, in Pennsylvania and in other 
states and parts of states. Goods were shipped from time to time 
to Philadelphia, delivered f. 0. b. in Connecticut or Massachusetts, 
oon consignment, to be sold (a minimum was stipulated) by the con- 
signee, title to remain in the consignor until payment was made as 
security therefor, payment being required within 30 days after sale 
by the consignee, he being chargéd as purchaser, at contract dis- 
counts, at the time of a sale by him. Consignor was to see that con- 
signee was supplied at all times with a sufficient number of devices 
to meet the anticipated requirements for two months business. The 
consignee received and sold the blowers on his own account as a 
jobber and not as agent of the consignor which had no office, place 
of business, or agent, in Pennsylvania and had no voice in the sale 
of goods by the consignee. The only business the consignor had in 
Pennsylvania was with the consignee. Action by the manufacturer 
against the jobber for amounts alleged to be due under the contract. 
Plaintiff prevailed below; judgment now affirmed by the Pennsyl- 
vania Supreme Court. Into the merits we do not go. One defense 
urged was that plaintiff, a foreign corporation, was not entitled to 
maintain the action as it was “carrying on business” in Pennsyl- 
vania without having qualified. It is held that under the conditions 
stated the Connecticut corporation was not doing business in Penn- 
sylvania and so was not estopped from suing. International Fuel 
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Service Corporation v. W. I. Stearns, 155 Atl. 285. F. Raymond 
Heuges, of Philadelphia, for appellant. D. Arthur Magaziner and 
Robert T. McCracken, both of Philadelphia, for appellee. Reprinted 
from The Corporation Journal, April, 1931, page 377. 


11. Doing business by foreign corporation for purpose of bonus 
and capital stock tax. A Michigan corporation with its principal 
place of business in Detroit was engaged in the business of financing 
the purchase and sale of refrigerators and refrigeration equipment. 
During the years 1928, 1929, and 1930, the corporation financed such 
sales by means of bailment leases and trust receipts, and for a short 
period in 1928, used conditional sale contracts. The Commonwealth 
of Pennsylvania settled bonus and capital stock taxes for these years 
and the question presented is whether the corporation was doing 
business in the state or had capital employed there within the mean- 
ing of the statute. The corporation also used a so-called “floor 
plan,” financing the sales by means of trust receipts and the Com- 
monwealth contends that this was in itself doing business. The 
United States District Court (Pennsylvania) says that under the 
“floor plan” the financing contract was completed in Pennsylvania. 
In the first instance the distributor having received an order from 
a dealer executed a bill of sale to the corporation. The corporation 
then had a bank in the state act for it to secure payment of the sight 
draft and the execution of the trust receipt and promissory note 
by the dealer. The trust receipt and note were made out to the 
corporation and nothing remained to be done to complete the trans- 
action. Any assignment thereafter of these papers to the corpora- 
tion to enable it to “accept” them at Detroit could be nothing more 
than a fiction. “Thus the acts performed in Pennsylvania under the 
floor plan were the performance of the function and business of the 
corporation and not merely incidentals to its corporate existence.” 
The court finding that the company did not maintain an office or 
salesmen in the state, says, further, that under the bailment lease 
and conditional sale contract plans, the financing contracts were 
completed at Detroit where the assignments were accepted, and 
therefore in that connection the company did not do business in the 
state. A decree was therefore entered granting partial relief. 
Refrigeration Discount Corp. v. Meteger, 10 F. Supp. 748. Charles H. 
Hollinger, of Harrisburg, Wiley, Streeter, Smith & Ford, of Detroit, 
Mich., and Smith, Buchanan, Scott & Gordon, of Pittsburgh, for 
plaintiff. Williaim A. Schnader, Atty. Gen., and Philip S. Moyer, 
Deputy Atty. Gen., for defendants. Reprinted from The Corporation 
Journal, October, 1935, page 19. 


12. Fulfilling single contract within state held “doing business.” 
“Plaintiff had the contract to do certain landscaping, grading and 
road construction on defendant’s estate in Bucks County. The 
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contract was varied from time to time by additional agreements for 
extras and by certain changes in specifications. The work was in 
progress for about four months. Materials for it were purchased 
in Bucks County. The equipment required was brought from 
New Jersey, with the exception of several trucks which were hired 
locally. A few workmen were hired here. Plaintiff had neither 
office nor resident agent in Pennsylvania. The gross charge for the 
work under the written and oral contracts was $4,471.74.” The 
Pennsylvania Supreme Court, Eastern District, reversed a finding 
of the lower court to the effect that the transaction was an isolated 
instance which did not amount to “doing business,” remarking that 
the contract contemplated not a single act, but a continuing project 
within the state for at least four months. Plaintiff, being an un- 
licensed foreign corporation, its right to maintain suit was denied. 
Hoffman Construction Co. v. Erwin, 200 A. 579. Grim & Grim of 
Perkasie, Webster Grim of Doylestown and Robert Grim of Phila- 
delphia, for appellant. Arthur M. Eastburn of Doylestown, for 
appellee Reprinted from The Corporation Journal, December, 1938, 
page 275. 


13. Foreign corporation, engaged exclusively in foreign commerce 
held not obliged to register to do business as a foreign corporation in 
order to obtain benefits or privileges under Workmen’s Compen- 
sation Act. This action was brought by a foreign business corporation, 
engaged exclusively in foreign commerce with respect to Pennsyl- 
vania, to determine whether it could be compelled by the Department 
administering the Workmen’s Compensation Act, to register with 
the Secretary of the Commonwealth as a foreign corporation in order 
to be entitled to privileges or benefits under that act, particularly the 
privilege of self-insurance. The Pennsylvania Supreme Court, Mid- 
dle District, affirmed a ruling by the Dauphin County Court of Com- 
mon Pleas in favor of the corporation. Referring to the company, the 
higher court said: “It is a corporation engaged exclusively in foreign 
commerce, with its principal office in Boston, and it requires no 
authority from this state to carry on its business.” “The Depart- 
ment of Labor and Industry had no right to impose an arbitrary con- 
dition upon the granting of a permit for self-insurance to which the 
company is entitled as of right in the absence of any question as to 
its financial responsibility.” United Fruit Company v. Department of 
Labor and Industry, 25 A. 2d 171. Claude T. Reno, Attorney General, 
M. Louise Rutherford and Orville Bornw, Deputy Attorneys Gen- 
eral, of Harrisburg, for appellant. S. B. Fortenbaugh, Jr., Shields, 
Clark, Brown & McCowan of Philadelphia, for appellee. Reprinted 
from The Corporation Journal, June, 1942, page 207. 
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RHODE ISLAND 


1. Corporation carrying on practically all of its activities in state 
held doing business. In an action involving a property tax assess- 
ment on shares of a foreign holding company, the Supreme Court of 
Rhode Island, finding that the company’s activities were practically 
all performed in Rhode Island, holds it to be carrying on business 
for profit in the state and liable to taxation upon its corporate excess. 
The shares of corporations so liable being exempt by statute from 
taxation, petitioner’s plea for relief from assessment was granted. 
R. I. Hospital Trust Co., Trustee v. Rhodes et al., 37 R. I. 141. Claude 
R. Branch, Edward P. Jastram, Edwards & Angell, for petitioner. 
Tillinghast and Collins, of counsel. Albert A. Baker, City Solicitor, 
Elmer S. Chace, Assistant City Solicitor, for respondent. 


SASKATCHEWAN 


1. Filling orders, solicited locally, from local warehouse stock, 
held “carrying on business” for purposes of income tax. A Domin- 
ion company, not registered in Saskatchewan, was held by the 
Saskatchewan King’s Bench to be subject to the Income Tax Act 
of that Province, on the ground that it was carrying on business 
there, when it maintained its stock in public warehouses there, 
having two resident salesmen who solicited orders in the Province 
which were filled from the warehouse stock. Re Income Tax Act, 
Ieocarel rocior cy Gamble Co. (1938) 2°Ds LR. 597;+.Li McK: 
Robinson, K, C., for appellant. J. L. McDougall, K. C., for Income 
Tax Commissioner and Attorney-General for Saskatchewan. Reprinted 
from The Corporation Journal, October, 1938, page 234. 


SOUTH CAROLINA 


1. Failure to register under local law is breach of sales contract. 
The laws of South Carolina Code 1912, Section 2664, et seq., provide 
that every foreign corporation owning property or “doing business” 
in the state shall within sixty days after acquiring the property or 
commencing business, file a declaration designating a principal place 
of business, and’a copy of its charter and by-laws. Failing to do 
so the corporation is subject to a fine of $500, and any attempt to do 
business is unlawful. A Missouri corporation engaged a sales agent 
to conduct a branch office in South Carolina. The agreement was 
entered into in Missouri. The corporation refused to comply with 
the statutory provisions summarized above and the agent after six 
days tendered back the goods and sued to recover damages for 
breach of contract. The contract contained no express stipulation 
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binding the corporation to comply with the statute and it contended 
that the transaction was one of interstate commerce not falling 
within the terms of the South Carolina laws. The Court reviewed 
the contract (which is set forth in full in the opinion) and construed 
it as a contract of agency rather than a contract of sale between the 
parties. Hence the corporation was held to have been “doing busi- 
ness” in South Carolina and its failure to comply with the statute 
made it unlawful for the agent to conduct the branch office. The 
corporation’s failure to comply did not render the contract void 
ab initio but rendered it impossible of performance, thereby entitling . 
the agent to tender back the goods in his possession and recover, as 
damages, the sum he had deposited as guaranty, salary earned and 
expenses. Watkins v. Donnell, 192 Mo. A. 640, 179 S. W. 980. T. M. 
Pierce and S. P. McChesney, both of St. Louis, for appellant. Fred 
Armstrong, Jr., of St. Louis, for receiver. Reprinted from The 
Corporation Journal, December 31, 1915, page 97. 


2. A foreign corporation, leasing property in South Carolina to 
a subsidiary, held not doing business within the state so as to be 
subject to franchise taxes. A foreign corporation which engaged 
in no operations in South Carolina other than the leasing of a manu- 
facturing plant and village in that state to a subsidiary which it 
controlled, resisted collection of franchise taxes from it for the 
period during which the leasing occurred. In holding the corpora- 
tion not subject to the taxes, the United States District Court, E. D., 
South Carolina, said: “Certainly the plaintiff here is doing nothing in 
South Carolina which that state might reasonably and with ordinary 
interstate comity interdict or prevent, or the doing of which is a 
privilege requiring governmental consent, supervision, or control. 
These can be predicated neither of the mere holding of property 
which has been leased to another nor of the ownership of stock in 
the corporation which has leased that property. The question 
whether the state might impose a franchise tax upon a foreign cor- 
poration for the mere privilege of owning property within the state 
does not arise here, as the statutes of South Carolina do not impose 
the tax upon such privilege but upon the doing of business within 
the state.” United States Rubber Co. v. Query et al., 19 F. Supp. 191. 
A. L. Wardlaw of Columbia, S. C. and H. P. Sadtler, Jr., of New © 
York City (A. L. Wardlaw of Columbia, S. C., H. P. Sadtler of 
New York City, Elliott, McLain, Wardlaw & Elliott of Columbia, 
S. C. and Arthur, Dry & Dole of New York City, on the brief), for’ 
plaintiff. John M. Daniel, Atty. General, and Claude K. Wingate, 
Gen. Counsel, South Carolina Tax Commission, of Columbia, S. C., 
for defendants. Reprinted from The Corporation Journal, October, 
1937, page 18. 
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In addition to the digests of recent decisions in this state, citations 
of the following decisions (rendered prior to 1930) are taken from 
previous editions of this book: 


1. Tripp State Bank of Tripp v. Jerke, 188 N. W. 314. i 
2. Mt. Arbor Nurseries v. Gurnsey Seed & Nursery Co., 191 N. W. 


3. Western Electric Co. v. Dorman, 197 N. W. 227. 
4. York Business College v. Kost et al., 221 N. W. 673. 


5. On what constitutes “doing business” by an unqualified foreign 
corporation. Before engaging in business in South Dakota a for- 
eign corporation is required to “qualify”—to take certain steps pre- 
scribed by the statutes. A contract made by a corporation subject 
to-these provisions that has failed to comply “shall be wholly void, 
on its behalf and on behalf of its assigns, but shall be enforceable 
against it or them.” Action by a North Dakota corporation, not 
qualified to do business in South Dakota; one defense—unqualified 
foreign corporation doing business in state. The Supreme Court of 
South Dakota affirms the judgment below for.the plaintiff. The fol- 
lowing quotations from the court’s opinion will suffice for the pur- 
poses of this digest. “Shipping merchandise from one state to 
another upon orders of soliciting agents constitutes commerce 
between the states, and a foreign corporation engaged in making 
such shipments is not subject to conditions imposed by a state as a 
prerequisite to its transacting business with the state.” “The 
distinction between the presence of a foreign corporation for service 
of process though doing an exclusive interstate business and the 
absence for other purposes is of no consequence in the case at bar.” 
“Under the undisputed evidence of this case, the sales were for goods 
from a corporation crated under the laws of another state to be 
shipped into the state of South Dakota. It is not material whether 
or not the sales of the materials were made pursuant to a contract 
entered into within this state.’ Dakota Photo Engraving Co. vw. 
Woodland, 241 N. W. 510. Bruell & Henderson, of Redfield, for 
appellant. Sterling, Clark & Grigsby, of Redfield, for respondent. 
Reprinted from The Corporation Journal, June, 1932, page 208. 


6. Soliciting orders, without more, does not constitute “doing bus- 
iness” by foreign corporation. Action by a corporation foreign to 
South Dakota, and not licensed to do business in that state, for bal- 
ance due on the purchase price of law books the orders for which 
were taken by the corporation’s solicitors in South Dakota, such 
orders being accepted at the company’s home office, the books then 
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being shipped from without South Dakota to the customer in that 
state. The defense of “not qualified” was interposed; the court 
below directed a verdict for defendant on such ground. The Supreme 
Court of South Dakota holds that this was error as the contract 
was one in interstate commerce, and reverses. Lawyers’ Co-Op. 
Pub. Co. v. Bauer, 244 N. W. 327. Franklin P. Matz, of Huron, for 
appellant. Maurice McKee, of Rapid City, for respondent. 
Reprinted from The Corporation Journal, January, 1933, page 302. 


7. Installing, under contract, of complete furnishing and equip- 
ment for a hotel, in connection with sale of the merchandise in inter- 
state commerce spells “doing business” in the state. There is in 
Chicago a copartnership, doing a mercantile business, under the 
name of Mandel Bros., the two members of which are officers of 
Mandel Bros. Inc., a Delaware corporation having its principal office 
at Chicago. The corporation entered into a contract with a South 
Dakota corporation engaged in erecting a hotel in South Dakota, 
to sell a complete furnishing and equipment for the hotel, all to be 
installed by and at the expense of the seller. Soon, by agreement, 
the contract was changed from the Delaware corporation to the 
copartnership, since, so it was written “It is necessary for us to 
make contracts, out of the state, in the name of the co-partnership 
which is separate from Mandel Brothers, Inc., as you will probably 
recall in connection with the Alex Johnson Hotel.” The goods were 
duly shipped and installed ; certain cash payments were made; notes 
payable to the order of the copartnership, were executed to cover 
the balance due under the contract; these notes were assigned to the 
corporation; suit by the corporation for balance due on the notes. 
The Delawere corporation was not licensed to do business in South 
Dakota. The state law provides that any contract made by a foreign 
corporation doing business in the state before compliance with the 
foreign corporation laws shall be wholly void as to it. This was 
the defense. The trial court found that “the entire transaction from 
beginning to end was the transaction of the plaintiff corporation 
through its authorized agents and representatives” and rendered 
judgment in favor of defendants. The United States Circuit Court 
of Appeals, Eighth Circuit, affirms. The court discusses at some 
length the question of installation—whether essential to a complete 
delivery in interstate commerce or whether inherently and intrin- 
sically intrastate,—and finds that the installations here involved fall 
within the latter classification. “The record convincingly shows 
that furnishings of the nature described may be, and generally are, 
put in place by workmen of no exceptional skill, and do not require 
expert supervision by employees of the seller to complete the trans- 
action in interstate commerce.” On the “single transaction” con- 
tention the court feels that there is “clearly evinced a purpose to-do 


122 


SOUTH DAKOTA 


many acts of business in any state having statutes of the nature 
of that under consideration” and that “it is a fair inference that an- 
other transaction had already taken place in South Dakota.” And 
finally: “It is further urged in the alternative that, if certain parts 
of the work done be deemed intrastate in character, the cost thereof 
may be segregated, and the balance of the notes allowed. This con- 
tention is without merit in any view. While the various items were 
furnished at different times, and were charged separately, the con- 
tract was for the entire installation, and the transaction was a unit.” 
Mandel Bros., Inc. v. Henry A. O’Neil, Inc., et al., 69 F. (2d) 452. 
William F. Struckmann, of Chicago, Ill. (Ben J. Altheimer and 
Leo L. Weil, both of Chicago, and R. A. Bielski and D. S. Elhott, 
both of Sioux Falls, on the brief), for appellant. Albert R. Denu 
and George Philip, both of Rapid City, S. D., for appellees. Re- 
printed from The Corporation Journal, June, 1934, page 207. 


8. Foreign corporation’s acceptance in another state of assignment 
of conditional sale contract made within South Dakota held not to 
be doing business. Appellant foreign corporation’s right to main- 
tain its suit had been successfully challenged by the defendant in 
the lower court on the ground that appellant was an unqualified 
foreign corporation whose contracts, under the statutes, were void 
as to it, by reason of its failure to qualify to do business. There 
had been a sale of an automobile within the state under a conditional 
sale contract, duly recorded. The seller had assigned the contract 
to appellant and mailed it to the appellant in another state, where 
the appellant bought the contract and sent the seller of the car the 
money. The question was whether the appellant was doing busi- 
ness within the state in which the automobile had been sold or 
whether it was engaged in interstate commerce. The court re- 
marked: “It cannot be said from the record before us that the ap- 
pellant’s transactions with South Dakota residents amounted to 
concluding business transactions within the state.” “Respondent 
contends that the appellant was not engaged in interstate commerce 
because of the fact that notes and contracts per se are incapable of 
becoming articles of interstate commerce. We are not impressed 
with that contention as being a sound rule of law * * *. The law 
seems to be quite well settled and established that stocks and bonds 
are proper subjects of interstate commerce and that the transaction 
of such articles of personal property from one state to another for 
the purpose of barter and sale and delivery constitutes not only 
commerce among the states of this country, but constitutes a very 
large and important element of such commerce.” Appellant’s trans- 
actions were held to be interstate transactions and the ruling of the 
lower court denying maintenance of the suit was reversed. General 
Motors Acceptance Corporation v. Huron Finance Corporation et al., 
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262 N. W. 195. Stinchfield, Mackall, Crounse, McNally & Moore 
of Minneapolis, Minn., and Churchill & Benson of Huron, for ap- 
pellant. Longstaff & Gardner of Huron, for respondent. Keprinted 
from The Corporation Journal, December, 1935, page 59. 


9. Sale of samples, by a salesman selling by sample in interstate 
commerce, will not give the interstate business an intrastate charac- 
ter. The Supreme Court of South Dakota referred to the rule 
that “goods sold upon orders obtained by traveling salesmen, which 
are shipped by the seller from without the state, are goods sold in 
interstate commerce,” and continued: “With the above ruling in 
mind, the only basis that can be found for the trial court’s finding 
that the sales in question were intrastate rather than interstate 
commerce is that a portion of said sales were sales of samples made 
direct by the traveling salesmen of appellant to the respondents. 
We cannot agree that the sales of these samples were sales made in 
intrastate commerce. These samples were brought into this state 
by the traveling salesmen of appellant, not for the purpose of sale, 
but to be used in securing orders for goods sold in interstate com- 
merce. The nature and character of a sample carried by a salesman 
traveling for a company located without the state, and which is used 
by the salesman to procure orders transmitted to and filled by the 
company without the state, is that of an implement of interstate 
commerce. The fact that some of these samples were sold direct to 
the respondents does not make said sale a sale in intrastate com- 
merce and one which will label all the transactions between appellant 
and respondents as intrastate. Such a sale of an implement of inter- 
state commerce is merely incidental to the main business transac- 
tions between the appellant and respondents which are concededly 
interstate in character. We must therefore hold that the trial court 
erred in finding that the appellant had engaged in intrastate 
business within this state when it made sales of merchandise to the 
respondents.” 

A mortgage had been given to cover past-due indebtedness arising 
out of the sale of merchandise sold in the manner outlined above, 
and in this action a foreclosure was sought by the foreign corpora- 
tion making the sales. The court held that, as the debt had been 
created in the course of interstate commerce, “it is permissible for 
appellant to come into the state to collect it in cash or by accepting 
a note and mortgage, and that the note and mortgage thus taken are 
valid and subject to enforcement.” Wyman, Partridge Holding Co. 
v. Lowe et al., 272 N. W. 181. Williams & Sweet of Rapid City, for 
appellant. Hayes & Hayes and John T. Heffron of Deadwood, for 
respondents. Reprinted from The Corporation Journal, June, 1937, 
page 418. 
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In addition to the digests of recent decisions in this state, cita- 
tions of the following decisions (rendered prior to 1930) are taken 
from previous editions of this book: 


1. In re Tennessee River Coal Co., 206 Fed. 802: 


2. Interstate Amusement Co. v. Albert et al., 128 Tenn. 417, 161 
S. W. 488. 


3. Interstate Amusement Co. v. Albert et al., 239 U. S. 560, 36 
Syl Gis tees 


4. Western Oil Refining Co. v. Dalton, 131 Tenn. 329, 174 S. W. 
1138. 


5. I. J. Cooper Rubber Co. v. Johnson, 133 Tenn. 562, 182 S. W. 593. 

6. Mitchell Wagon Co. v. Poole, 235 Fed. 817. 

7. Peck-Williamson Heating & Ventilating Co. v. McKnight & Merz, 
140 Tenn. 563, 205 S. W. 419. 

8. Lloyd-Thomas v. Grosvenor, 144 Tenn. 347, 233 S. W. 669. 

9. In re Meyer & Judd, 1 F. (2d) 513. 

10. Lummus Cotton Gin Co. v. Arnold et al., 269 S. W. 706. 

11. Bouldin et al. v. Taylor et al., 275 S. W. 340. 

12. Colbert et al. v. Toll e¢ al:, 31. F. 2d 837. 


13. Contract entered into by unqualified foreign corporation “do- 
ing business” in Tennessee is void and suit to enforce may not be 
maintained in a Federal court. This case was decided some years 
ago but until now has not appeared in the reporter. A Minnesota 
corporation, not licensed to do business in Tennessee, entered into a 
Tennessee contract to supply a certain amount of linseed oil to a 
Tennessee customer. The corporation brought this suit on the con- 
tract. One defense was that as the vendor was a foreign corporation 
not licensed in Tennessee but doing business in that state the con- 
tract was void and being void a Federal court can not lend its aid to 
the enforcement thereof. The United States Circuit Court of Ap- 
peals, Sixth Circuit, affirms the judgment of the District Court, 
dismissing the suit. The vendor maintained storehouses in Tennes- 
see to which carload lots were shipped; local agents solicited orders 
and such when taken were filled from local storehouse supplies. This, 
says the court, constituted the doing of intrastate business in Ten- 
nessee. The Tennessee statutes do not in term declare void a con- 
tract made by an unlicensed foreign corporation doing intrastate 
business in the state but the State Supreme Court has declared such 
contracts void on the grounds of public policy and the United States 
court states “by this construction this court is bound.” Concluding, 
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the court says: “Where a state statute has declared a transaction 
such as is involved in the instant case void, or where the highest 
court of the state in construing the statute has held such contracts 
void, Federal courts are equally bound, and cannot lend their aid in 
the enforcement of a contract falling within either the terms of such 
statute or the construction so placed thereon by the state courts. 
This principle is too well established to need the citation of au- 
thorities to support it.” Midland Linseed Products Co. v. Warren 
Bros. Co., 46 F. (2d) 870. E. J. Walsh and Charles L. Cornelius, 
’ both of Nashville, for appellant. W. R. Manier, Jr., of Nashville 
(Manier & Crouch, of Nashville, on the brief), for appellee. Reprinted 
from The Corporation Journal, June, 1931, page 419. 


14. On the domesticating in Tennessee of a foreign corporation. 
Below, a Delaware corporation was denied the right to sue on a 
contract in the Tennessee courts on the ground that it had not been 
authorized to do business in the state. The corporation had filed 
with the Secretary of State of Tennessee a copy of what was stated 
to be its certificate of incorporation “now on file in the office of said 
company,’ properly authenticated by its secretary, and bearing the 
corporate seal; it did not include any endorsement or certificate by 
any public official that the certificate of incorporation had been filed 
or recorded. The Tennessee law provides that to the end that a 
foreign corporation may become domesticated it shall “file in the 
office of the Secretary of State a copy of its charter” and pay the 
prescribed fees. The record shows that the name of the company 
here involved has never been included in the published list of domes- 
ticated foreign corporations promulgated by the Tennessee Secre- 
tary of State. The Tennessee Supreme Court reverses the judgment 
below and enters a decree for the amount sued for, with interest and 
costs, it having been conceded that complainant is entitled to recover 
if it is authorized to do business in Tennessee. The court says that 
there has been a bona fide attempt to comply with the local law 
and substantial compliance therewith; the certificate of incorpora- 
tion is “the charter” within the meaning of the Tennessee statute; no 
official certification of filing or recording in Delaware is necessary ; 
corporate existence as a Delaware corporation is not in issue on the 
record because of certain stipulations, because of unchallenged al- 
legations in the bill, and because the contract itself was with com- 
plainant as a corporation; omission from the Secretary of State’s 
lists cannot alter complainant’s rights. The J. R. Watkins Company 
v. Jesse Wilson, et al., decided June 18, 1932, Commerce Clearing House 
Court Decisions Requisition No. 69053. Reprinted from The Corpora- 
tion Journal, October, 1932, page 232. 


15. Contracting for and doing isolated road construction job does 
not constitute doing business in state. Action brought in Federal 
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District Court of Alabama against a surety company on account of 
road construction work done in Tennessee, under a subcontract, by 
an Alabama corporation. One defense—doing business in the state 
without being licensed. The United States Circuit Court of Ap- 
peals, Fifth Circuit, on appeal, says that it is not necessary to find 
whether or not the plaintiff was licensed to do business in Ten- 
nessee, since, though “considerable time was required to perform 
the subcontract, it was an isolated transaction, and appellee had 
not entered the state for the purpose of continuously doing busi- 
ness.” ‘he court cites a decision of the Tennessee Supreme Court 
before the enactment of the 1929 Act now controlling, in Richmond 
Screw Anchor Co. v. Minter Co., 156 Tenn. 19, 300 S. W. 574, wherein 
it was held that domestication was not essential under such condi- 
tions, and then says that “so far as we are advised, the Supreme 
Court of Tennessee has not had the occasion to construe the 1929 
Act, but we find nothing in it that would compel a conclusion to the 
contrary. We are content to follow the above-cited decision, particu- 
larly as it conforms to the general rule adopted in Federal courts.” 
Consolidated Indemnity & Ins. Co. v. Salinon & Cowin, Inc., 64 F. (2d) 
756. M. C. Stewart and F. M. Young, of Birmingham, Ala., for 
appellant. W. S. Pritchard and J. A. Aird, of Birmingham, Ala., 
for appellee. Reprinted from The Corporation Journal, November, 1933, 
page 42. 


16. Unlicensed foreign corporation loaning money on property 
in state and purchasing at foreclosure held not doing business. 
Several questions are involved in the instant proceedings. However, 
the point considered here is whether an unlicensed foreign corpora- 
tion, engaged in the business of “underwriting first mortgage loans 
for sale investors,” was doing business in Tennessee. It appeared 
that the company had loaned a certain amount on real estate in the 
state, the transaction having been conducted through a person who 
was not employed by the company, and not authorized to bind it in 
any way, and his compensation, as well as all other expenses, were 
paid by the borrower. It further appeared that the application was 
approved and accepted without the state upon conditions stated in 
the written acceptance which contemplated that all acts done in con- 
nection with the loan should be done at the corporation’s home 
office. Regarding the foregoing facts, the Court of Appeals of 
Tennessee (Eastern Division), relying on Norton v. Union Bank & 
Trust Co., 46 S. W. 544, and Holston Nat. Bank v. Missionary Society, 
11 Tenn, App. 72, 79, says that it was expressly held in the Norton 
case, “that a foreign corporation having no agent or place of busi- 
ness within this state, which loaned money on application sent to 
it by loan brokers who were agents of the borrowers, was not doing 
business of loaning money in this state, within the meaning of the 
Tennessee statutes prohibiting foreign corporations which had not 
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complied with the laws of this state from carrying on the business 
of loaning money therein, and that notes and mortgages so taken by 
foreign corporations might be enforced in the courts of this state; 
* * %*? The holding in the Holston case was to the same effect. 
The court further observes that “In purchasing the mortgaged 
property at the foreclosure sale, and thereafter holding it, the Trust 
Company was not doing business in Tennessee, in violation of our 
statutes.” Certiorari was denied in this case by the Supreme Court. 
Erwin Nat. Bank v. Riddle et al., 79 S. W. (2d) 1032. R. W. H. 
Gilbert and Fred Baughman, both of Erwin, for appellants. L. H. 
Allred and H. D. Erwin, both of Erwin, for appellees. Reprinted 
from The Corporation Journal, November, 1935, page 41. 


17. Erection of sign listing foreign corporation’s offices in another 
state, coupled with single instance of loan effected on Tennessee 
property, held not to be doing business. In an action to foreclose 
a trust deed involving property in Tennessee, the defense was raised 
that the Prudence Company was not qualified to do business in the 
state and that its activities constituted the transaction of business. 
These activities were limited to the loaning of money, under a 
contract made outside the state, upon a Tennessee building, together 
with the erection of a sign on the building to the effect that after its 
completion the first mortgage on the building would secure guaran- 
teed bonds of the company, followed by the addresses of three of its 
offices in another state. The court, in holding this was not the 
doing of business in Tennessee in such a way as to require qualifica- 
tion, said: “It does not seem to us that this sign evinces any inten- 
tion on the part of the Prudence Company to do a business in 
Tennessee that would require its compliance with our foreign corpo- 
ration statutes. At most the sign indicates that the Prudence Com- 
pany has money to lend and that it has bonds to sell. It does not, 
however, indicate that this money is to be loaned from any agency in 
Tennessee or that these bonds are to be sold by any agency in 
Tennessee. On the contrary three offices of the company are named 
at which it holds itself out as doing business. All these offices are 
without the State. Neither a sale of bonds from such offices nor a 
loan of money from such offices, even on Tennessee property, the 
company having no office in Tennessee, would require domestica- 
tion.” Frank Fox, Trustee, et al. v. River Heights, Inc., et al., Tennes- 
see Supreme Court, decided January 11, 1936. Commerce Clearing 
House Court Decisions Requisition No. 149878. Reprinted from The 
Corporation Journal, April, 1936, page 154. 


18. Finance company permitted to sue on contract made in another 
state. Suit was brought by an unqualified foreign corporation on a 
note executed in Virginia in person by the maker. The corporation 
had, up to 1927, maintained an office in Tennessee, but that office had 
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been closed before the transaction in question took place. In affirm- 
ing a judgment in favor of the plaintiff, overruling a plea that the 
plaintiff corporation had not domesticated under the Tennessee law 
and was doing business there in violation of law, the Tennessee 
Court of Appeals said: “A foreign corporation soliciting business 
in this state, and even maintaining an agency in this state soliciting 
business, so long as the transactions are consummated at the home 
office in another state, * * * is engaged in interstate commerce and 
not required to domesticate.” Personal Finance Co. v. Gibson et al., 
Tennessee Court of Appeals, October 26, 1940. Commerce Clearing 
House Court Decisions Requisition No. 246863. Reprinted from The 
Corporation Journal, March, 1941, page 350. 


19. Unlicensed foreign corporation ruled able to sue on surety bond 
of agent representing it in state. Plaintiff foreign corporation brought 
suit to collect from the surety on a bond executed by an agent of the 
plaintiff, soliciting in Tennessee, to recover for certain delinquencies 
in the account of that agent with the plaintiff. The defendant was 
the agent’s surety. In addition, defendant, a distributor of magizines 
with an office in Kentucky, had solicitors in Tennessee who obtained 
subscriptions for magazines. These subscriptions were sent to plain- 
tiff’s agent in Tennessee for verification. He then made monthly 
collections. Because of failure to pay an amount remaining due, 
suit was instituted to recover from the surety. Defendant contended 
that a recovery could not be had because plaintiff was doing busi- 
ness in Tennessee without being licensed as a transient merchant 
under Sec. 1243 of the Tennessee Code, as it was transacting busi- 
ness in violation of law. The Tennessee Supreme Court said: “There 
is much argument as to whether the nature of the plaintiff’s business 
is such as to exempt it from the payment of this tax but we think 
ethis question is not determinative.” The court then referred to the 
case of Packett Co. v. Agnew, 132 Tenn. 265, where it noted “it was 
there held that although a corporation had failed to comply with the 
law requiring a foreign corporation to file a certified copy of its 
charter with the secretary of state, and was therefore doing business 
in violation of law, it was not prevented from requiring its officers 
and employees to account for secret profits made with the company’s 
money and credit.” Concluding that a judgment for the plaintiff 
should be affirmed, the court observed: “The obligation of the de- 
fendant, the agent’s surety, was to indemnify plaintiff against any 
misappropriation of its funds received by such agent. The agent’s 
surety, no more than the agent himself, can rely on any failure of 
the plaintiff to pay its privilege tax.” Brown v. Periodical Publishers 
Service Bureau, Inc., Tennessee Supreme Court, January 11, 1941. 
Commerce Clearing House Court Decisions Requisition No. 250826. 
Reprinted from The Corporation Journal, April, 1941, page 370. 
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20. Person engaged in a business on which a privilege tax was im- 
posed, and failing to pay the tax, held unable to maintain suit on a 
cause of action arising out of such business. In the lower court, the 
plaintiff, who was engaged in the business of buying notes, obtained 
judgment against defendant endorser of certain notes which plaintiff 
had purchased in the course of his business. Upon appeal, the defend- 
ant alleged that the plaintiff had not paid a privilege tax to engage in 
the business of buying notes and was therefore precluded from main- 
taining suit on the notes. The Court of Appeals of Tennessee reversed 
the judgment for the plaintiff and ordered the suit dismissed. Noting 
that the General Revenue Bill, Chapter 108, Acts of 1937, taxed as a 
privilege “the business of buying notes, accounts, judgments and 
other evidences of indebtedness,” and made it unlawful and a mis- 
demeanor, punishable by fine, for any person to exercise any of the 
privileges made taxable by that act before complying with its pro- 
visions, the court continued: “Under similar statutes, it has long 
been established that one engaged in a business taxed as a privilege, 
without paying the tax, cannot maintain a suit on a cause of action 
arising out of such business. While a single act cannot be taxed as 
a privilege, it may afford sufficient evidence of the exercise of the 
privilege. Proof of an act characteristic of the privilege, or com- 
monly incident to the conduct of a business declared to be a privilege, 
is prima facie evidence that the actor was exercising the privilege, 
and casts upon him the burden of proving that he was not in fact 
doing so.” “But in the present case the prima facie case stands 
unopposed by any denial or explanation. Its strength is not dimin- 
ished by the fact that Plaintiff Sanderson was a merchant; for one 
may well engage in two or more privileged businesses at the same 
time.” Anderson v. Sanderson, 158 S. W. 2d 374. K. Harlan Dodson, 
Jr., and Walker & Hooker of Nashville, for plaintiff in error. 1. R. 
Schulman of Nashville, for defendant in error. Reprinted from The 
Corporation Journal, January, 1942, page 88. 


21. Unlicensed foreign corporation, although transacting intrastate 
business in state, permitted to maintain suit on contract constituting 
interstate business. Complainant was an Ohio corporation, not 
licensed in Tennessee, where it maintained an office and had constructed 
three magazines for the storage of explosives. Sales made to the defend- 
ant and others had been filled from these magazines. The transac- 
tioned sued upon was found by the Tennessee Court of Appeals, Middle 
Section at Nashville, to involve a shipment “clearly in interstate com- 
merce. The defendants in Tennessee sent an order to complainant 
in Cleveland, Ohio, for goods to be shipped from Pennsylvania to 
Tennessee, and shipment was so made.” Affirming a judgment for 
the complainant, the court said: “The complainant, in maintaining 
magazines within this State to store goods for sale, was doing an 
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intrastate business, subjecting it to liability for taxes, etc. Sealed 
Power Corp. v. Stokes, 174 Tenn. 493, 497, 127 S. W. (2d) 114, and 
cases cited. But a foreign corporation, although transacting intra- 
state business in Tennessee with various people, without complying 
with the statutes, is not precluded by reason of its failure to comply 
with such statutes from suing in the State courts on a contract con- 
stituting interstate business. Lloyd Thomas Co. v. Grosvenor, 144 
Tenn. 347, 233 S. W. 699. The fact that a business having aspects 
of both interstate and intrastate operations is conducted by a single 
corporation does not make the entire business either interstate com- 
merce of intrastate commerce, but its character is determined by the 
particular transactions involved. 15 C. J. S. 281, Sec. 18; Foster & 
Keiser Co. v. Special Site Sign Co., 85 F. (2d) 742. The fact that the 
complainant was also doing an intrastate business, without comply- 
ing with Tennessee statutes, cannot affect its right to maintain a 
suit to collect for this interstate shipment.” Burton Explosives, Inc. 
v. Strider et al., 158 S. W. 2d 731. W. P. Cooper of Nashville, for ap- 
pellants. Manier & Crouch of Nashville, for appellee, Burton Explo- 
sives, Inc. Reprinted from The Corporation Journal, January, 1942, 
page 83. 


22. Assignee of corporation engaged in general contracting busi- 
ness without being licensed ruled unable to maintain suit on cause of 
action arising out of such business, even though licensed before suit 
was begun. A Tennessee corporation was engaged in the general 
contracting business, without being licensed as a contractor, during 
the period covered by the transaction involved in this suit. It trans- 
ferred to plaintiff a note representing a balance due on a contract. 
The Tennessee Court of Appeals affirmed a judgment dismissing the 
suit. It noted that the transferor was regularly engaged in the busi- 
ness of a general contractor at the time this particular contract was 
entered into, that it had not procured a license and paid the privilege 
tax imposed upon such a business and that Sec. 7182.25 of the Code 
declares it unlawful for any person to engage in or offer to engage in 
general contracting without being licensed. Regarding this as suf- 
ficient to justify the dismissal of the suit, the court indicated that an 
attempt which was made to procure a license after the work was done 
was ineffective, observing: “It has been definitely settled by the 
state Supreme Court that the payment of a privilege tax after the 
privilege has been exercised but before suit is brought is too late.” 
H. L. Dulin & Company v. Watts et al., Tennessee Court of Appeals, 
December 6, 1941. Commerce Clearing House Court Decisions Requisi- 
tion No. 271209. Testerman, Ambrose & Badgett of Knoxville, for 
plaintiff in error. Joel H. Anderson of Knoxville, for defendants 
in error. Reprinted from The Corporation Journal, March, 1942, page 
135! | 
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In addition to the digests of recent decisions in this state, cita- 
tions of the following decisions (rendered prior to 1930) are taken 
from previous editions of this book: 


1 


on & W ND 


Erwin v. E. I. duPont, etc., Co., 156 S. W. 1097. 


. Buhler v. E. T. Burrows Co., 171 S. W. 791. 
. York Mig. Go..v. Colley, 247. 5.21.38, Ce 30: 
. Southern Discount Co. v. Rose et al., 296 S. W. 482. 


Peck-Hammond Co. v. Hamilton Independent School Dist., 181 


9, > Wis097, 


6. 
he 


W.B. Clarkson Co. v. Gans S.S. Line, 187 S. W. 1106. 
Tyler v. Consolidated Portrait Frame Co., 191 S. W. 710. 


8. Eastman v. Tiger Vehicle Co., 195 S. W. 336. 
9. Dempster Mill Mfg. Co. v. Humphries, 202 5S. W. 981. 
10. Billingslea Grain Co. v. Howell, 205 S. W. 671. 
11. Denman v. Kaplan, 205 S. W. 739. 
12. bryan wv. Ss. f bowser Co, 209g). WV als: 
ane Moore-Hustead Co. v. Joseph W. Moon Buggy Co., 221 S. W. 
14. Peerless Fire Ins. Co. v. Barcus, 227 S. W. 368. 
15. National Cash Register Co. v. Ondrusek, 271 S. W. 640. 
16. North American Service Co. v. A. T. Vick Co., 243 S. W. 549. 
17. State v. Humble Oil & Refining Co., 263 S. W. 319. 
oe Memphis Cotton Hull & Fiber Co. v. Wilson Grain Co., 244 S. W. 
19. Southwestern General Electric Co. v. Nunn Electric Co., 283 
Se WoL: 
20. McCaskey Register Co. v. Mann et_al., 273 S. W. 1113. 
21. Item Co. Lid. v. Munn et al., 293 S. W. 670. 
22:1) W olforth-etalnu, Az Jee Coyne 293i or Woo 
23. Ellicott Eleciric Co. v. Clevenger, 300 S. W. 91: 
24. John A. Dickson Pub. Co. v. Bryan et al., 5 S. W. 2d 980: 
25. Alexander Film Co. v. Lageres & Morfesy, 7S. W. 2d 599. 


26. 


27. 


Italy Cotton Oil Co. v. Southern Cotton Oil Co., 13S. W. 2d 438. 


Preparing, in St. Louis, a printed catalog for a Texas company, 


doing some of the compiling in Texas, does not constitute “doing 
business” in Texas. Plaintiff-appellant, a Missouri corporation, not 
licensed to do business in Texas, entered into contract in Texas, 
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for the preparation for and sale to a Texas company of a trade 
catalog. The bulk of the work of preparation and the printing was 
done in St. Louis and delivery of the finished product was there 
made. In connection with the work of compiling the catalog the 
plaintiff sent one of its representatives to the customer’s offices in 
Texas to assist in gathering the needed data and other material. Suit 
was brought to recover a portion of the purchase price of the 
catalogs, alleged to be due. The Supreme Court of Texas reverses 
the court below which sustained defendant’s plea in abatement on the 
ground that plaintiff, was, as to Texas, an unlicensed foreign cor- 
poration doing business in that state and dismissed the case. The 
cause is remanded for trial. The court says that the business en- 
gaged in, as referred to above, was an interstate transaction, printing 
being done and delivery made in St. Louis. “That appellant sent a 
representative from its office in St. Louis to the office of appellee to 
assist in the preparation of the data did not make the transaction 
intrastate.” Numerous supporting cases are cited and briefly fact 
stated. Blackwell-Wielandy Company v. Sabine Supply Company, 
38 S. W. (2d) 654. Crook, Lefler, Cunningham & Murphy, of Beau- 
mont, for appellant. W. E. Lea, of Orange, for appellee. Reprinted 
from The Corporation Journal, June, 1931, page 422. 


28. Suit brought by corporation foreign to Texas on account of 
intrastate business done in Texas. A Delaware corporation ad- 
mittedly “doing business” in Texas, and by its petition representing 
that it is duly authorized to do business in the State, brought this 
suit to recover for goods delivered, under a contract. The court 
below denied defendant’s motion to dismiss, on the ground that there 
was no competent proof that the foreign corporation, doing business 
in ‘Texas, the transactions involved being Texas business, was quali- 
fied under the foreign corporation laws of Texas to do business in 
the state, found for plaintiff, and denied a motion for a new trial. 
The deposition of plaintiff’s president was taken by answering “yes” 
to the inquiry whether or not his corporation was qualified in Texas. 
The Court of Civil Appeals of Texas (El Paso), reverses, saying, 
inter alia: “The statute states the facts necessary to be proved. In 
addition to the fact that appellee had a permit to do business in 
this state, it must be made to appear that such permit was granted 
before the contract and business here shown were transacted. * * * 
The question presented is one of proof and not of pleading. * * * 
The proof was not sufficient, and the court should have sustained 
defendant’s motion.” Bigelow v. Delaware Punch Co., 37 S. W. (2d) 
353.8 Harrison, Scott & Rasberry, of) El. Paso, for appellant. (Leo 
Heisel, of El Paso, for appellee. Reprinted from The Corporation 
Journal, October, 1931, page 19. 
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29. Pasting posters in Texas, such having been made and shipped 
from without the state in connection with advertising contract con- 
stitutes “doing business” in Texas. A Delaware corporation, con- 
ducting its business from New York (it made no allegation that it 
has a permit to do business in Texas), entered into a contract, in 
New York, to make, supply, and paste or have pasted on signboards, 
certain advertising posters for a Texas customer. Shipment was 
made from New York; an advertising company in Texas was em- 
ployed by the Delaware corporation to paste the posters on certain 
signposts the list of which was submitted to and approved by the 
latter. Action is on the contract against the advertiser. Reversing 
the court below, which found for the plaintiff, the Court of Civil 
Appeals of Texas (Texarkana) holds that the activities described 
above constitute the “doing of business” in Texas and that, con- 
sequently, the Delaware corporation may not maintain the suit. 
The court says: “A foreign corporation making posters for outdoor 
advertising out of the state, and sending them within such other 
state and pasting them upon billboards by labor within such 
other state, would have to obtain a permit to do business in such other 
state before it could maintain a suit thereon. The pasting of the 
paper signs on billboards by labor within the state involved no ques- 
tion of the delivery of the paper signs, but concerned merely the 
doing of a local act separate from the interstate shipment and after 
it had terminated.” Motor Supply Co. v. General Outdoor Advertis- 
ing Co., 44 S. W. (2d) 507. Marvin H. Brown & Son, of Fort 
Worth, for appellant. Johnson & White, E. S. Allen, and C. W. 
Goerte, all of Fort Worth, for appellee. Reprinted from The Cor- 
poration Journal, April, 1932, page 159. 


30. Exhibiting in local theaters in addition to furnishing advertis- 
ing motion picture films constitutes doing business. A Colorado 
corporation, not licensed to do business in Texas, contracted with a> 
resident of Texas to supply motion picture advertising films and to 
procure the exhibition of these in certain named Texas theaters. 
The order was taken in Texas by one of the corporation’s solicitors. 
The contract was accepted in Colorado, from which state shipment 
to the exhibiting theaters was made. The film company had a sepa- 
rate contract with the theaters covering the showing of the pictures, 
to which separate contract the purchaser of the advertising was not 
a party. Ina suit brought by the film company on the advertising 
contract defendant’s plea in abatement, on the ground of non- 
compliance with the foreign corporation laws of the state, was sus- 
tained by the county court; the Court of Civil Appeals reversed that 
judgment; the Texas Supreme Court now reverses the latter and 
affirms the county court’s judgment, as recommended by the Texas 
Commission of Appeals, Section A. The court says that if the busi- 
ness done stopped with the taking of the order, closing the contract, 
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and shipping the films into the state for independent exhibition 
there, interstate commerce only would be involved,—but, “it is per- 
fectly plain that the contract between the film company and the 
advertisers contemplated, as the main object of the company’s entire 
undertaking, the public exhibition of the films in the theaters. The 
matter of publicly exhibiting the films was essentially intrastate 
business.” The interstate business is held to have been incidental 
merely to that which was clearly intrastate, namely, the public 
exhibition of the advertising matter contained in the film. H. L. 
Ligon v. Alexander Film Company, 55 S. W. (2d) 1030. Alfred M. 
Scott, of Lubbock, for plaintiff in error. G. V. Pardue, of Lubbock, 
for defendant in error. Reprinted from The Corporation Journal, 
March, 1933, page 350. 


31. Right to sue in Texas courts in connection with an interstate 
transaction by unqualified foreign corporation doing business in 
Texas. An order was given in Texas to a concern in Iowa for 
machinery to be shipped to Florida. The seller is a corporation for- 
eign to Texas, allegedly not licensed to do business in Texas, and 
allegedly, doing business in that state. The order was accepted in 
Iowa; by its terms the buyer was to pay the freight on the shipment 
from lowa to Florida. In an action by the seller on the contract the 
buyer alleged as a defense that the seller being a foreign corporation, 
doing business in Texas but not being licensed, did not have the 
right to sue in the Texas courts. The Court of Civil Appeals of 
Texas (Waco), affirming the judgment below for plaintiff, says, in 
effect, that the transaction involved was one in interstate commerce, 
that this is so regardless of where the contract was accepted, and 
also that this is so even though the Iowa concern bought the machin- 
ery in question in Fort Worth, Texas, to carry out the contract 
and had it shipped from that point to Florida, and, being an inter- 
state contract or transaction the Texas foreign corporation laws do 
not apply “even though the corporation did other business in Texas.” 
Little v. Armstrong Mfg. Co., 58 S. W. (2d) 849. Grover C. Morris 
and Joe L. Hill, both of San Antonio, for plaintiff in error. R. L. 
House, of San Antonio, for defendant in error. Reprinted from 
The Corporation Journal, October, 1933, page 18. 


32. Selling goods through traveling salesmen does not, without 
more, constitute doing business in Texas by unqualified foreign 
corporation Plaintiff-appellant, here, is a Missouri corporation; it 
has traveling salesmen operating in Texas; orders taken are for- 
warded to Missouri for acceptance or rejection; goods on accepted 
orders are shipped from Missouri to the purchasers in Texas. Such 
an order is the basis of the present action. Defendant-appellee 
(there was a cross-action) contended that “the suit brought by 
plaintiff was wrongfully brought” inasmuch as it is a corporation 
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foreign to Texas, doing business in Texas, and not licensed to do 
business in the state. The Court of Civil Appeals of Texas (Gal- 
veston) overrules the contention saying that “such transactions 
have been repeatedly held by the courts to be interstate commerce,” 
and, in effect, that the Texas foreign corporation laws do not apply 
to the Missouri corporation, in the instant case, on the evidence. 
Shapleigh Hardware Co. Inc. v. Keeland Bros., Inc., 60 S. W. (2d) 
510. Aldrich & Crook, of Crockett, for appellant. D. A. Nunn and 
S. A. Denny, both of Crockett, for appellee. Reprinted from The 
Corporation Journal, October, 1933, page 18. 


33. On “what constitutes doing business.” Action brought by an 
Indiana corporation, not licensed to do business in Texas, against 
a resident of Texas, on certain trade acceptances covering the sale 
of six pianos by the plaintiff to the defendant. Two of the instru- 
ments were sold as a result of correspondence, shipment being made 
direct from Indiana to Dallas; the other four, also sold as a result 
of correspondence, were already in Dallas having been shipped to 
another dealer in that city on tentative sale, which failed of consum- 
mation, however. Defendant was given an order on the dealer to 
whom these four pianos were originally shipped and delivery was 
then made to defendant. It was urged that plaintiff, doing business 
in Texas but having no permit so to do, was without capacity to sue 
in the Texas courts. The Court of Civil Appeals of Texas (Dallas), 
affirms the judgment below for the plaintiff, finditig, in view of the 
facts, that the acts of the Indiana corporation did not constitute 
“doing business” in Texas and so that registration was not a pre- 
requisite to the right to sue. As to the sale of the two pianos on 
direct shipment there is little or no question. The court holds that 
the sale involving the other four instruments was in effect the 
consummation of an interstate transaction,—and moreover, it was 
an isolated transaction. “To hold that a single transaction, such as 
is involved here, constitutes soliciting or transacting business, re- 
quiring a foreign corporation to procure a permit, would, in our 
opinion, render the statute an impediment to the freedom of inter- 
state commerce.” Phelps v. Jesse French & Sons Piano Co., 65 S. W. 
(2d) 374. Dallas C. Biggers and Carl C. Mays, both of Dallas, for 
appellant. Peyton A. Ellison and Hoyt A. Armstrong, both of 
Dallas, for appellee. Reprinted from The Corporation Journal, March, 
1934, page 131. 


34. Foreign corporation on bringing suit in state court must prove 
affirmatively that it is qualified to do business in the state. The 
Texas statutes provide that no foreign corporation “can maintain 
any suit or action, either legal or equitable, in any court of this state 
upon any demand, whether arising out of contract or tort, unless 
at the time such contract was made, or tort committed, the corpo- 
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ration had filed its articles of incorporation” in the office of the 
secretary of state. The Commission of Appeals of Texas, Section B, 
opinion adopted by the Texas Supreme Court, says here, that the 
burden was on the plaintiff to allege and prove compliance with the 
statute. A general denial is sufficient to raise the issue and to cast 
upon the plaintiff the burden of proving affirmatively that it has a 
permit. Because the company failed to make the necessary proof 
of its having obtained proper permit to transact business or solicit 
business or establish an office in this state, judgment in its favor 
must be reversed.” Smith et al. v. Jasper County Lumber Co., 76 
S. W. (2d) 505. Garland Smith of Jasper, and C. A. Lord, of Beau- 
mont, for plaintiff in error. Lewis Lanier, of Jasper, for defendant 
in error. Reprinted from The Corporation Journal, March, 1935, 


page 351. 


35. On “doing business.” The Court of Civil Appeals of Texas 
(San Antonio), says: “A foreign corporation which does not main- 
tain a place of business within this state, which only has canvassers, 
who submit orders for approval at the home office or a branch office, 
and an installer, who erects machinery sold, and which ships all 
goods sold from outside the state direct to the purchaser, is not 
engaged in business within this state within the meaning of the 
Texas statutes so as to require that it obtain a permit to do business 
in this state as a prerequisite to the right to maintain a suit in the 
courts of this state. Nor does the execution of an assumption agree- 
ment by a sub-vendee of an original purchaser change the character 
of the transaction.” North et al. v. Mergenthaler Linotype Co., 77 
5S. W. (2d) 580. E. B. Ward, of Corpus Christi for appellant. 
George Sergeant, of Dallas, and Boone, Henderson, Boone & Davis, 
of Corpus Christi, for appellee. Reprinted from The Corporation 
Journal, April, 1935, page 375. 


36. Leasing of shoe repairing machine is doing business. The 
leasing by an unqualified foreign corporation to a Texas resident of 
a shoe repairing machine was held to constitute the transaction of 
business in Texas by the Civil Court of Appeals, Beaumont, so as 
to bar the corporation from maintaining suit for recovery of posses- 
sion of the machine in the Texas courts in Davis v. United Shoe 
Repairing Machine Co., 92 S. W. (2d) 1107. W. B. Thomas of Grove- 
ton, for appellant. Crow & Chessher of Groveton, for appellee. 
Reprinted from The Corporation Journal, October, 1936, page 231. 


37. Sale of merchandise from house to house held “doing busi- 
ness. In Baldwin Music Shop, Inc. v. Watson, 102 S. W. (2d) 478, 
the Court of Civil Appeals of Texas, Beaumont, referred to a former 
appeal in the same case reported at 88 S. W. (2d) 516, (The Cor- 
poration Journal, March, 1936, page 134), in which it had ruled that 
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the mere acceptance of a note in Texas by a foreign corporation, does 
not show that the corporation is doing business there within the 
meaning of article 1529, R. S. 1925, requiring qualification by foreign 
corporations. Upon this second appeal, however, it was held that, 
under the evidence, appellant corporation was to be regarded as 
doing business so as to justify a dismissal of the suit brought by it. 
It was shown that appellant sent its pianos into Texas on trucks, 
where they were sold by house to house canvass, or “peddled” from 
house to house. “The notes in issue were given to Broyles Music 
Company, Inc., in payment of a piano sold in the manner stated 
above, and then assigned to appellant. Appellant’s manner of con- 
ducting business,” said the court, “constituted “doing business’ in 
this state.” Baldwin Music Shop, Inc. v. Watson, 102 S. W. (2d) 478. 
FE. B. Lewis of Center, for appellant. Dallas Ivey of Center, for 
appellee. Reprinted from The Corporation Journal, June, 1937, page 
419. 


38. Sale of lighting system, shipped in interstate commerce, 
ruled not “doing business” so as to require obtaining of permit 
from Secretary of State. Appellant company brought this action 
to recover the balance due on a lighting system sold to appellee 
and shipped by the company in Ohio to the purchaser in Texas. 
A judgment of the lower court that the corporation could not main- 
tain suit, because the testimony showed it was transacting busi- 
ness in Texas without having received a permit from the Secretary 
of State to do so, was reversed by the Court of Civil Appeals of 
Texas, Amarillo, which observed: “It has many times been held 
that the sale of goods by a foreign corporation and their shipment 
into this state from another state, either to the soliciting agent of 
the seller or directly to the purchaser, on orders of soliciting agents, 
or those mailed directly to the company by the purchaser, consti- 
tutes interstate transactions and that foreign corporations are per- 
mitted to maintain actions in the courts of this state upon such 
sales and transactions even though they do not have permits from 
the secretary of state to transact business in this state. They are 
protected by the interstate commerce provisions of the Federal 
Constitution and statutes and cannot be interfered with by state 
enactments.” Abner Manufacturing Co. v. Nevels, 118 S. W. 2d 
607. G. V. Pardue of Lubbock, for appellant. R. B. Moreland 
of Plains and Truett Smith of Tahoka, for appellee. Reprinted from 
The Corporation Journal, December, 1938, page 275. 


39. Corporation found to be “doing business” denied right to main- 
tain suit because it had not obtained permit to do business in state. 
Where a foreign corporation agreed to do the work of cleaning and 
painting a bridge in Texas and was active for six months in Texas 
in that work, the Court of Civil Appeals held that the corporation 
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was clearly doing business in Texas, which it could not transact 
without a permit. The court also ruled that if the corporation was 
to be placed in a position to maintain an action in the courts of the 
state, it was required to allege affirmatively that it had a permit to 
do business in the state. As it failed to do this, the judgment of 
the lower court, in denying the company the right to maintain suit, 
was affirmed. Anthony Miller, Inc. v. Taylor-Fichter Steel Construc- 
tion Co., Inc., 139 S. W. 2d 658. Chas. S. Pipkin of Beaumont and 
Alto V. Watson of Port Arthur and Conlen, La Brum & Beechwood 
and George E. Beechwood, of Philadelphia, Pa., for appellant. Orgain, 
Carroll & Bell of Beaumont and K. W. Stephenson of Orange, for 
Se Reprinted from The Corporation Journal, October, 1940, page 
Sl: 


40. Foreign corporation ruled empowered to sue on interstate 
transaction, even though doing business in state, without necessity of 
showing compliance with statute requiring permit. Plaintiff foreign 
corporation sought to recover the purchase price of material sold in 
an interstate transaction. The appellate court below had reversed 
a judgment against the defendant on the ground that the record 
contained no evidence to show the plaintiff had a permit to do busi- 
ness in Texas. Finding the defendant had failed to raise the issue 
in respect to the character of the sale and ruling that he must there- 
fore be regarded as waiving the issue, the Supreme Court of Texas, 
through an opinion of the Commission of Appeals, indicated that 
Article 1536, prohibiting a foreign corporation from maintaining suit 
in a Texas court, had reference exclusively to demands arising out 
of intrastate transactions and did not apply to demands which arise 
out of interstate transactions. “In a word,” is was observed, “as 
regards interstate transactions, no permit to transact business 1s 
required. This holds true regardless of the fact that, at the time 
the interstate transaction occurred, the corporation was maintaining 
an office and doing business in this State without a permit. Texas 
eee inGony wivavis. 93 hext3/8,7541S0 W. 381, 59S; We562;5 1 
Tex. Jur., p. 163. So in the present case, treating as true the allega- 
tion in the Supply Company’s petition, to the effect that the com- 
pany had its principal office here, and was doing business in this 
State, still the necessity for a compliance with the statute does not 
appear.” Continental Supply Co. v. Hoffman, 144 S. W. 2d 253. Turner, 
Seaberry & Springer of Eastland, McGowan, McGowan, Godfrey & 
Logan and Harry L. Logan, Jr., of Fort Worth, for plaintiff in error. 
Mayfield, Grisham & Grisham and J. A. Lantz of Tyler, for defend- 
ant in error. (Motion for rehearing overruled, December 15, 1940.) 
Reprinted from The Corporation Journal, March, 1941, page 350. 


41. Resale of goods originally sold in interstate commerce ruled 
not doing business so as to require obtaining of permit. Plaintiff un- 
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licensed corporation sold certain goods in interstate commerce to one 
of its dealers in Texas and $150 worth of the merchandise was 
returned by the dealer and accepted as a payment upon the dealer’s 
debt to the plaintiff. This merchandise was then sold to the appel- 
lant while the material was still in Texas. The appellant contended 
that this subsequent sale amounted to an intrastate transaction which 
was forbidden by statute. The Texas Court of Civil Appeals, 11th 
Superior Judicial District, Eastland, ruled, however, that the sale of 
the merchandise to the appellant “did not lose its interstate character 
and that plaintiff could sue on an interstate transaction without hav- 
ing a Texas permit to do business. Harcrow et al. v. The W. T. 
Rawleigh Co., 145 S. W. 2d 925. Jones & Jones of Mineola, for appel- 
lants. Harry R. Bondies of Sweetwater, for appellee. Reprinted from 
The Corporation Journal, April, 1941, page 371. 


42. Leasing of voting machines held not “doing business.” An un- 
licensed foreign corporation, one of the defendants, leased to the 
other defendant, Dallas County, eighty voting machines for a four- 
months period. The machines were shipped into Texas from another 
state. Appellant, as a taxpaying citizen and property owner, for 
himself and others similarly situated, sought to restrain the perform- 
ance of the contract by either party, alleging it was void and unen- 
forceable, on the ground that intrastate business was being carried 
on and by an unlicensed foreign company. The Court of Civil Ap- 
peals, Dallas, ruled that the shipment of such machines across state 
lines, to be leased in Texas, constituted interstate commerce. The 
court concluded that statements of the company that it would con- 
tinue to conduct educational schools for five to twenty years for re- 
curring sets of electors and officials to explain the complex mechan- 
ism of the voting devices, if the machines were eventually purchased, 
formed no part of the rental contract, being “more or less gratuitous; 
and have no particular bearing on its interpretation.” These “local 
features of the transaction were but incidental and appropriate to 
the lessor’s duty of full performance,” in the opinion of the court. 
Hayden v. Dallas County et al., 143 5S. W. 2d 990. Leake, Henry, 
Young & Golden of Dallas, for appellant. E.G. Moseley, Robert Ogden 
and Clinton Foshee, Jr., of Dallas, for appellees. Reprinted from The 
Corporation Journal, April, 1941, page 374. 


43. Corporation engaged in interstate commerce held not required 
to obtain permit to do business in order to maintain suit. In an action 
by plaintiff Tennessee corporation to recover a balance due as the 
purchase price of labels sold the defendants, the latter alleged that the 
plaintiff was a foreign corporation engaged in the transaction of busi- 
ness in Texas without the requisite permit. The Texas Court of Civil 
Appeals, El Paso, affirmed a judgment for the plaintiff, saying: “In 
our opinion there is no merit in the contention of the defendant that 
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plaintiff had no right to maintain this action without having a permit 
to do business in Texas. These goods were ordered in Texas and 
shipped from Tennessee. The transaction constituted interstate com- 
merce, and no permit was required.” Taormina Crep. v. International 
Playing Card and Label Co., Inc., 154 S. W. 2d 949, R. D. Cox, Jr., and 
Strickland, Ewers & Wilkins of Mission, for appellant. E. L. Davis of 
Harlingen, for appellee. Reprinted from The Corporation Journal, 
tion Journal, May, 1942, page 182. (Affirmed, 167 S. W. 2d 728.) 


44. Suit, against Tennessee company to recover penalties for 
failure to qualify in Texas, held not subject to dismissal because com- 
pany was dissolved in Tennessee after the suit was begun. This was 
a suit instituted by the State of Texas to recover penalties from a Tennes- 
see corporation for the transaction of intrastate business in Texas with- 
out having secured the permit required by law. A jury found that 
the corporation had been engaged in intrastate business in Texas 
for a period of approximately 40 months and it assessed penalties 
amounting to $10,000. Judgment was rendered by the trial court in 
conformity with the verdict and a receiver was appointed to take 
charge of the records and property belonging to the company in 
Texas, and an appeal was taken from this judgment. Before the 
trial, the company presented to the trial court proof that the cor- 
poration had been dissolved after the filing of the suit and that a 
trustee had been appointed to take charge of its properties and moved 
to dismiss the suit, which the court refused. After this, the corpora- 
tion had sought to have the suit continued until that trustee had been 
made a party. This was also denied. In reviewing these rulings by 
the trial court, the Texas Court of Civil Appeals sustained the lower 
court, although its judgment was reversed and the cause remanded 
for a new trial upon other grounds. “While it is true,” observed the 
Court of Civil Appeals, “that, under the common law, the death of a 
person or the dissolution of a corporation abated all pending actions 
against them, remedial statutes providing for the continuance of the 
existence of a corporation either for a limited time or until its affairs 
can be wound up and providing that such dissolved corporation can 
sue and be sued in actions arising prior to its dissolution have been 
enacted in both the States of Texas and Tennessee.” After quoting 
the pertinent Tennessee statutes, the court concluded: “It follows 
that if appellant, after such dissolution, was still. a legal entity for 
purposes of pending suits by or against it under the Tennessee law, 
it was still a legal entity in Texas, where that cause was pending at 
the time of such dissolution.” Muller Management Company, Inc. v. 
The State of Texas, 159 S. W. 2d 218. Houghton Brownlee of Austin, 
Martin, Moore & Brewster and Harris Brewster of Ft. Worth, for 
appellant. Gerald C. Mann, Attorney General of Texas, and Geo. 
W. Barcus, Frederick B. Isley, Waler R. Koch and Ocie Speer, Asst. 
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Attys. General, of Austin, for appellee. Reprinted from The Corpora- 
tion Journal, May, 1942, page 182. (Affirmed, 167 S. W. 2d 728.) 


45. Activity of unlicensed brokerage company’s representative in 
holding conferences in Texas to negotiate sale of oil lease on Texas 
land, ruled intrastate activity, requiring company to obtain permit 
before doing business in the state. Defendant corporation employed 
plaintiff, a New York brokerage corporation, not licensed to do busi- 
ness in Texas, to negotiate the sale of defendant’s oil and gas lease, 
on land located in Texas, to another corporation. This suit was 
brought to recover plaintiff's commission for negotiating the sale. 
Defendant answered that the plaintiff had engaged in business with- 
out a permit to do so, and, therefore, was prohibited by law from 
maintaining suit. It was shown that after the plaintiff endeavored 
to effect the sale with officials of the purchasing company in New 
York, plaintiff’s president was referred to a representative of the 
purchaser at Houston, Texas. Plaintiff’s president then went to 
Texas where several conferences were had before the sale was 
effected. The Texas Supreme Court ruled that plaintiff was not 
entitled to maintain suit. The court observed that “the burden rests 
on a foreign corporation, which brings suit in the courts of this 
State, to show that such foreign corporation had a permit to do 
business in this State, and that such permit was granted before the 
contract was entered into and the business alleged was transacted.” 
The court also remarked that the fact that part of the negotiations 
occurred in New York and part occurred in Texas would not remove 
the case from the provisions of the statute denying recovery to an 
unlicensed foreign corporation. It concluded that an essential part 
of the services claimed to have been rendered by plaintiff as a broker, 
in an effort to make the sale, was performed in Texas and that where 
a nonresident corporation performs an act of a local nature, the 
act is intrastate and is subject to regulation by the state. Normandie 
Oil Corp. v. Oil Trading Co., Inc., 163 S. W. 2d 179. Lawler, Wood & 
Childress, Virgil Childress, William N. Bonner of Houston, and 
Black, Groves and Stayton of Austin, for petitioner. Sewell, Taylor, 
Morris & Connally, Ben G. Sewell and J. Toll Underwood of Houston, 
and John S. Keith and Joseph W. Murphy of New York, for respond- 
ent. Reprinted from The Corporation Journal, October, 1942, page 
Za2: 


46. Unlicensed foreign corporation engaged in interstate commerce 
held entitled to recover its property in state, in an action brought 
against it, in which receiver for its Texas property had been ap- 
pointed. Appellant unlicensed foreign corporation had shipped its 
products into the state to appellee, its agent, to be sold on a commis- 
sion basis, the appellant retaining title to the goods while in 
appellee’s Hands. The agent alleged that the corporation had 
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breached its contract and he had succeeded in having the lower’ court 
appoint a receiver for the appellant corporation’s property in the 
state to secure an alleged amount due for services rendered. Ap- 
pellant filed a motion to vacate the receivership. Upon appeal to 
the Texas Civil Court of Appeals, Dallas, the appellee agent con- 
tended that, as the corporation was without a permit to do business 
in Texas, it should be denied the right to urge a motion to vacate the 
receivership and repossess its property. The court noted that the 
relation between the parties was that of principal and factor and 
indicated such a corporation, making shipments of goods into the 
state which were to be sold on a commission basis, was engaged in 
interstate commerce and was not amenable to the permit statute, 
(Art. 1536, R. C.S.) which forbids a foreign corporation to maintain 
an action in any court of the state upon a demand arising out of 
contract or tort, unless, at the time the contract was made or the tort 
committed, the corporation had a permit to transact business in the 
state. The receivership was therefore ordered vacated and the prop- 
erty ordered restored to the appellant company. Elliott Addressing 
Machine Company v. Campbell, Texas Court.of Civil Appeals, February 
23, 1942. Commerce Clearing House Court Decisions Requisition 
No. 287491; 159 S. W. 2d 967. F. W. Bartlett and F. W. Bartlett, 
Jr., of Dallas, for appellant. W. B. Pope of Dallas, for appellee. 
Reprinted from The Corporation Journal, December, 1942, page 282. 


UTAH 


In addition to the digests of recent decisions in this state, citations 
of the following decisions (rendered prior to 1930) are taken from 
previous editions of this book: 


1. General Motors Acceptance Corp. v. Lund, 208 Pac. 502. 
2. Anglo-California Trust Co. v. Hall, 211 Pac. 991. 
3. Dunn v. Utah Serum Co. et al., 238 Pac. 245. 


4. Setting up within Utah of machine sold in interstate commerce 
and acceptance, in settlement, of notes and mortgage executed in 
Utah does not constitute “doing business” in Utah. Plaintiff is a 
New York corporation having its main office in Indiana, and operat- 
ing a branch in Idaho, Utah being included in the territory of this 
branch. It is not authorized to do business in Utah. Through the 
efforts of a Utah garage and service-station man who was designated 
as a local “dealer” in plaintiff’s machinery and who kept for sale 
certain parts therefor and who solicited orders for the machinery, 
receiving commissions on sales of machinery made by or through 
him, all under a contract which, however, “by its terms, indicates 
that he is in no manner an agent of the company with powers to 
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bind it in any respect,” defendant, a resident of Utah, was interested 
in one of plaintiff’s combination harvesters; a salesman working 
out of the Idaho branch, following up, took defendant’s order which 
was sent through the Idaho office to the main office in Indiana for 
rejection or acceptance and where it was accepted; the harvester 
was shipped from Indiana to Utah, where after arrival, it was as- 
sembled by plaintiff’s experts sent from Idaho for the purpose, after 
defendant had executed at a local bank a receipt and notes and a 
chattel mortgage in settlement. In an action to recover the balance 
due on the purchase price, and to foreclose the mortgage, one defense 
advanced was that plaintiff had no standing to prosecute the suit in 
the state as it was a foreign corporation engaged in business in the 
state but unlicensed. Reversing the court below and remanding 
the cause for a new trial (the case was tried on the qustion of 
rescission of contract), the Supreme Court of Utah, relying on the 
United States Supreme Court decision in the York Mfg. Co. case, 
247 U.S. 21, says that the assembling was a necessary step in carry- 
ing out the contract of.sale in interstate commerce, and further, 
that “the mere fact that notes and mortgages were executed in 
Utah does not take the transaction out of interstate commerce any 
more than if cash had been paid instead of the notes given,” and 
that the plaintiff is entitled to maintain its action. Advance-Rumely 
Thresher Co., Inc. v. Stohl, 283 P. 371. W. E. Davis, ofsBrisham, 
and H. R. Turner, of Pocatello, Idaho, for appellant. Thatcher & 
Young, of Ogden, for respondent. Reprinted from The Corporation 
Journal, June, 1930, page 207. 


5. Taking a note or guaranty for the payment of a debt is not 
doing business. Plaintiff foreign corporation, engaged in making 
interstate shipments of its product to defendant company, accepted 
a guaranty signed by three officers of defendant company, guaran- 
teeing all charges plaintiff had made or might make for cooperage, 
cases and bottles containing the product sold to defendant. The 
contract of guaranty was signed in Utah. Plaintiff was a foreign 
corporation not licensed to do business in Utah. The lower court 
had dismissed the suit on the ground that entering into the guaranty 
in Utah was “doing business” there, and, as plaintiff had not quali- 
fied, the contract was void. The Utah Supreme Court reversed 
this judgment, holding that the guaranty was incidental to the 
business of selling goods in interstate commerce. “Ordinary steps 
to collect the sale price of interstate sold goods done within the 
borders of the state where the goods were delivered is. not doing 
business,” said the court. “Taking a note or guaranty for the pay- 
ment of the debt is one of the means of assuring or collecting it.” 
Miller Brewing Company v. Capitol Distributing Company et al., 72 
P. (2d) 1056. W. B. Kelly of Salt Lake City, for appellant. E. R. 
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Christensen of Salt Lake City, for respondents. Reprinted from 
The Corporation Journal, February, 1938, page 107. 


6. Purchase of goods in Utah, for shipment to Missouri, held to 
be transaction in interstate commerce, not requiring purchaser to 
be qualified. Plaintiff unlicensed foreign corporation sued defend- 
ant company in Utah in connection with a contract entered into 
in Utah for the purchase of certain goods which had later been 
condemned and destroyed by the United States Marshal as being 
unfit for food, plaintiff seeking to recover the amount paid. One 
of defendant’s contentions was that plaintiff was not entitled to 
recover as the contract was void as to plaintiff because its making 
constituted doing business in Utah by an unlicensed foreign corpo- 
ration. The goods were shipped from Utah to plaintiff's warehouse 
in Kansas City, Missouri. The Utah Supreme Court held that 
Sec. 18-8-5, R. S. 1933, as amended, which provides that a‘non- 
complying corporation which does business in Utah shall not have 
the right to sue, prosecute or maintain any action in the courts of 
the state, and that any contract made in pursuance of such business 
by such a corporation shall be void, was not applicable to plaintiff, 
saying: “No case has been cited, and we have found none, holding 
that the purchase of goods by a foreign corporation under facts 
similar to those here is such ‘doing business’ as will bring the corpo- 
ration within the terms of the statute. The mere purchase, even 
under a Utah contract, of goods in Utah to be shipped to Missour1 
is a transaction in interstate commerce which the Utah law regulat- 
ing foreign corporations does not touch.” Kansas City Wholesale 
Grocery Company v. Weber Packing Corporation, 73 P. (2d) 1272. 
Joseph E. Evans, of Ogden, for appellant. DeVine, Howell & Stine 
and A. W. Agee, of Ogden, for respondent. Reprinted from The 
Corporation Journal, March, 1938, page 131. 


VERMONT 


1. Installation of articles sold in interstate commerce. Erection 
and installation of building materials by a foreign corporation in 
Vermont constitutes “doing business,” so as to bring it within the 
requirement of qualifying. But an Ohio corporation which had pre- 
viously done these things in the state is not debarred from bringing 
suit for the price of goods sold to a resident of Vermont and delivered 
to him in Ohio. The delivery in Ohio was for shipment to Vermont. 
To constitute interstate commerce, exempt from state regulation, it 
is immaterial whether the transportation is under the direction of the 
seller or the buyer. “The contract sued on contemplated and in- 
volved an interstate shipment. The character of interstate com- 
merce attached to the goods the moment they were so delivered for 
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transportation.” Kinnear & Gager Mfg. Co. v. Miner, 89 Vt. 572; 
96 Atl. 333. Barber & Barber, of Brattleboro, for plaintiff. Chase 
& Chase, of Brattleboro, for defendant. Reprinted from The Cor- 
poration Journal, February 29, 1916, page 130. 


VIRGINIA 


_In addition to the digests of recent decisions in this state, cita- 
tions of the following decisions (rendered prior to 1927) are taken 
from previous editions of this book: 


1. Dalton Adding Machine Co. v. State Corporation Commission, 
213 Fed. 889. 


2. J. G. Davis, Comm. v. Virginia, 236 U. S.697, 35 S. Ct. 479. 


3. Dalton Adding Machine Co. v. Commonwealth, 118 Va. 563, 88 
S. E. 167; affirmed 246 U.S. 498, 38 S. Ct. 361. 


4. General Railway Signal Co. v. Virginia, 246 U. S. 500, 38 S. Ct. 
360. 


5. Knights of Ku Klux Klan v. Commonwealth, 122 S. E. 122. 
6. Commonwealth v. Castner, Curran & Bullitt, Inc., 121 S. E. 894. 


7. Foreign corporation held to be “doing business” carrying out 
construction contract. The Supreme Court of Appeals of Virginia 
holds a foreign corporation to be “doing business” in the state in 
furnishing materials and construction according to specifications of 
certain additions to the gas plant of the city of Richmond. The court 
says that in the instant case, looking to the record as a whole, the 
contract was not for the sale of specific, definite personal property, 
simply to be transported, and then set up, or installed in place, but 
a contract to furnish the materials and build an addition to the gas 
plant of the city of Richmond, according to designated plans and 
specifications, and to connect it up with the existing plant and other 
machinery being contemporaneously installed. Western Gas Const. 
Co. v. Commonwealth, 136 S. E. 646; affirmed, 276 U. S. 597. John S. 
Brookes, Jr., of Pittsburgh, Pa., M. J. Fulton, of Richmond, and T. J. 
Michie, Jr., of Charlottesville, for appellant. John R. Saunders, Atty. 
Gen., for the Commonwealth. Reprinted from The Corporation Jour- 
nal, May, 1927, page 398. 


8. Foreign express company denied right to engage in intrastate 
commerce. IN THE CoRPORATION JOURNAL for February, 1930, the 
following quoted matter appears under the caption here given. “The 
Virginia constitution provides that no foreign corporation may be 
authorized to carry on in the state the business, or to exercise any 
of the powers or functions, of a public service corporation. The 
appellant in error, a Delaware corporation engaged in the express 


146 


VIRGINIA 


business, sought authority to carry on its business in intrastate 
commerce in Virginia. The Corporation Commission denied the 
certificate. On appeal the Supreme Court of Virginia affirms the 
commission’s order. Among other contentions the company as- 
serted that to deny it the right to engage in intrastate business in 
Virginia over the lines of railroads specified would be in violation of 
the Fourteenth Amendment of the Federal Constitution as a denial 
of the equal protection of the laws. The court reiterates the propo- 
sition that (quoting from Pembina Con. Silver Mining, etc., Co. v. 
Pennsylvania, 125 U. S. 189): ‘The states may, therefore, require 
for the admission within their limits of the corporations of other 
states, or of any number of them, such conditions as they may 
choose, without acting in conflict with the concluding provision of 
the first section of the Fourteenth Amendment.’ The court sug- 
gests a way out—the organization of a domestic corporation with 
stock ownership in the foreign company.” ‘The United States 
Supreme Court affirms, February 2, 1931. Mr. Justice Holmes says, 
in the course of the extremely short opinion: “As suggested by the 
State Court the difficulties created by the Constitution of Virginia 
probably will not prove hard to overcome when it is found that they 
must be met.” Railway Express Agency, Inc., v. Commonwealth of 
Virginia, 51 S. Ct. 201; 282 U. S. 440. Albert M. Hartung, of New 
York City, with whom Wyndham R. Meredith, of Richmond, and 
Harry S. Marx, of New York City, were on the brief, for appellant. 
Collins Denny, Jr., Asst. Atty. Gen., of Virginia, with whom John 
R. Saunders, Atty. Gen., and Edwin H. Gibson, Asst. Atty. Gen., 
were on the brief, for appellee. Reprinted from The Corporation 
Journal, March, 1931, page 353. 


9. On what constitutes doing business; lease v. sale; installation. 
A corporation, foreign to Virginia, and not licensed to do business 
in that state, entered into a contract, closed in New York, with a 
Virginia concern, covering the leasing by the former to the latter, 
for a period of ten years, of a cable cash carrier system, payment to 
be quarterly and to cover cost of installing and continuing the 
system, the lessor to furnish without charge all parts necessary to 
keep the system in repair. Action on the contract; one defense, the 
doing of business in Virginia by an unqualified corporation. The 
Virginia Supreme Court of Appeals sustains the judgment below 
for the plaintiff, all grounds of defense being struck out by the court 
on motion. Citing and quoting from United States Supreme Court 
cases the court shows that leasing, as well as selling, may involve 
or be subject to interstate commerce as differentiated from local 
business and then, on the question of installation, cites and quotes 
from some of the leading “doing business” cases involving that 
phase of the problem, and says, in conclusion: “There are authori- 
ties contra to those cited here but the decided weight of authority of 
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judicial pronouncement impels us to the decision that the Lamson 
Company, the appellee, in the present case was engaged in inter- 
state commerce in the transaction involved and so it was not sub- 
ject to our domestication statutes.” Johnston v. Lamson Co., Inc., 
167 S. E. 417. J. D. Johnston, Roanoke, for plaintiff in error. 
Woods, Chitwood, Coxe, & Rogers, Roanoke, for defendant in error. 
Reprinted from The Corporation Journal, May, 1933, page 402. 


WASHINGTON 


1. Foreign corporation held “doing business” in shipping goods 
to agent within state for sale and delivery. Conclusion not affected 
by the fact that contract purports to be subject to approval at home 
office. This action was brought by the Dalton Adding Machine 
Sales Company, an unqualified foreign corporation, to recover part 
of the purchase price of an adding machine sold in the state. The 
company’s method of transacting business was as follows: The add- 
ing machines in which it deals are manufactured at its head office 
in the state of Ohio. It has an agent for their sale in the state of 
Washington, who maintains an office at the city of Seattle. It ships 
its machines to this agent, usually in lots of five or six. The agent, 
acting by himself and through assistants, undertakes to sell them 
to the trade. They carry them about with them and, when a pros- 
pective customer is found, the machine is exhibited to him and its 
method of working demonstrated. If the customer concludes to 
make a purchase, the machine is left with him. A written contract 
is taken from the purchaser, at the time of the delivery, purporting 
to order a machine from the company, and this whether he pays the 
purchase price in cash, or buys upon terms, and it is provided in the 
contract that it is subject to the approval of the company at its home 
office in Ohio. But there seems to be no requirement that the con- 
tract be sent to the company. The Supreme Court of Washington 
in affirming the dismissal of the action and holding the company to 
be “doing business” in the state, says it is not to be denied that a 
foreign corporation may send its soliciting agents into a state for 
the purpose of taking orders for its products, and may ship such 
products to persons giving or to the agent taking the orders for 
delivery to the person giving them without compliance with the 
statute. But here the company’s business is not of this character. 
It ships no goods upon the orders taken by its agents. On the con- 
trary, it ships its machines to its agents before any such orders are 
taken, for the purpose of having them sold by its agents, and the 
agents sell them from the general stock so shipped to whomsoever 
can be persuaded to buy them. Before any sale is attempted, the 
machines are within the state. They have come to a state of rest, 
and are part of the general property within the state, protected 
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by the laws of the state, and subject to the same condition with 
respect to their disposition as lke property generally within the 
state is subjected. That a business so conducted is intrastate busi- 
ness, rathef than interstate business, is held by the authoritative 
courts] Lhe vorder did not represent, the true course of dealing 
between the parties and may be considered largely a subterfuge. While 
it purports to be an order for future delivery, no such action is 
contemplated by either of the parties. Dalton Adding Machine Sales 
Co. v. Lindquist et al., 242 Pac. 643. Leopold M. Stern, Clarence L. 
Geremande) olin s5ae)urey, alli of seattle; for appellant. sW. <E: 
Heidinger, of Enumclaw, for respondents. Reprinted from The Cor- 


poration Journal, April, 1926, page 160. 


2. Foreign corporation, organized for the purpose, holding con- 
trolling share stock interest in domestic corporation is, without 
more, “doing business” in Washington. A Washington law, in 
terms, permits a domestic corporation, or a foreign corporation 
doing business in the state, to own shares of stock of Washington 
corporations and, in the case of such ownership, to exercise all the 
powers and to have all the privileges of shareholders except that of 
being a member of the board of trustees. Here, a Nevada corpora- 
tion, organized for the purpose, among other things, of acquiring, 
holding, and voting the capital stock of banking and other corpora- 
tions and thereby exercising control of such corporations, holding 
over 51 per cent of the share stock of each of two Washington state 
banks (and of two national banks operating in Washington) having 
failed to qualify as a foreign corporation in the State was threatened 
with proceedings against it for the penalty provided by the statute 
(Rem. Comp. Stats. § 3855) for failure of a corporation, foreign to 
Washington, that is doing business in the state, to qualify (file a 
copy of its charter, appoint a state agent to accept service of process, 
etc.). The corporation sought to enjoin the collection of the penalty 
on the ground that it is not “doing business” in Washington. The 
Supreme Court of Washington affirms the judgment of dismissal 
below. The court holds that the plaintiff is “doing business” within 
the state saying: “We do not hold that isolated transactions, whether 
commercial or otherwise, performed in this state by a foreign cor- 
poration, constitute doing business within this State. But we do 
hold that, where a foreign corporation is formed for a particular 
purpose, to wit, acquiring, owning, and voting a majority of the 
corporate stock of other banking institutions and comes into this 
State and carries out the very purposes and objects for which it was 
created, it is ‘doing business’ within this State.” Bankers Holding 
Corporation v. Maybury, as Director of Licenses, et al., 297 P. 740. 
L. B. Donley, of Aberdeen, for appellant. John H. Dunbar and 
Lester T. Parker, both of Olympia, for respondents. Reprinted from 
The Corporation Journal, June, 1931, page 423. 
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3. Unqualified foreign trust company may not accept single 
appointment to act in fiduciary capacity. The Supreme Court of 
Washington reverses the court below which held that a New York 
trust company, not qualified to do business in Washington, was 
competent to act as co-trustee under the will of a deceased resident 
of Washington. The court is unable to see the force, as authorities, 
of the cited cases decided in Washington and elsewhere necessitating 
a determination of whether or not a foreign corporation’s activities 
within a state constituted the “doing of business” there since, in 
Washington, “in addition to a statute requiring a foreign corpora- 
tion to procure a certificate to do a trust business in order that it 
may engage in that kind of business, we have a statute declaring 
or defining what ‘trust business’ consists of or involves, which, as 
applied to the present case is ‘to be appointed and to accept the 
appointment of * * * trustee under the last will and _ testa- 
ment * * * of the estate of any deceased person’ ”. The: court 
says that “clearly, a single appointment and acceptance as such 
- trustee comes within the terms of the statute” and holds that a 
foreign unqualified trust company, may not act, lawfully, “as trustee 
in this state under the will of a deceased resident of the state, when 
the trust estate includes property situated in this state.’ In re Wal- 
lace’s Estate, 3 P. (2d) 996. John H. Dunbar and Lester T. Parker, 
both of Olympia, for the State. Grosseup & Morrow and John 
Ambler, all of Seattle, for respondents. Reprinted from The Corpora- 
tion Journal, February, 1932, page 112. 


4. Foreign corporation engaged in state in interstate commerce 
only may sue in state court though not qualified. Plaintiff below, 
an Illinois corporation, not qualified to do business in Washington, 
sold merchandise to a resident of Washington under a contract 
which “is manifestly one establishing the relation of seller and 
buyer,’—no agency, and which called for shipments of goods f.o.b. 
point without the state, as buyer saw fit to order. Action on the 
contract against the buyer and his sureties. Judgment of dismissal 
is reversed by the Supreme Court of Washington. The court, after 
noting that “the contract carefully avoids anything that would con- 
stitute transaction of business within this state, as such contracts 
usually do,” says: “The evidence shows appellant to have been 
engaged solely in interstate commerce. That being so, its institut- 
ing an action in this state to recover an indebtedness does not 
constitute doing business in the state.” W. T. Rawleigh Co. v. 
Harper, 22 P. (2d) 665. J. Dorman Searle, of Chehalis, for appellant. 
Reprinted from The Corporation Journal, October, 1933, page 19. 


5. Unqualified foreign trust company held empowered to hold and 
convey good title to real estate. Appellants contended that a Dela- 
ware trust company, trustees under a will of certain real property sit- 
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uated in Washington, was unable to deliver a marketable title by 
reason of non-compliance with the Washington statutes relating to’ 
foreign corporations. The Supreme Court of Washington rules 
otherwise, indicating that the title of such a corporation can be 
defeated only by an action brought by the state for that purpose, 
and that prior to such state action the corporation can convey good 
title. “There is no provision,” said the court, “in any statute of this 
state, that the contract entered into by a foreign corporation, not 
domesticated or not qualified, shall be void. The utmost the Wash- 
ington statutes do is to provide for penalties on foreign corporations 
for noncompliance therewith.” Townsend v. Rosenbaum et al., 60 P. 
(2d) 251. Colvin & Rhodes of Seattle, for appellants. Preston, 
Thorgrimson & Turner of Seattle, for respondents. Reprinted from 
The Corporation Journal, February, 1937, page 323. 


6. Foreign corporation held “doing business” so as to be subject 
to the gross income or occupation tax. Respondent, an Iowa real 
estate and lumber corporation, qualified in Washington in 1907, 
resisted payment of the occupation or excise tax imposed by Chapter 
191, Laws of 1933, based upon its activities during two months of 
1933, limited to the sale of a tract of land in Washington and the 
sale of timber cut under an outstanding contract. The Supreme 
Court of Washington said: “The theory of the respondent, upon 
which it appears the judgment was entered, was that, because 
respondent’s property was acquired by it prior to the act of 1933, the 
most of it prior to 1914, and because respondent had done nothing 
with respect to it for several years, other than caring for it and 
selling the timber thereon, as it could find purchasers therefor, its 
operations, as carried on in August and September, 1933, did not 
constitute a business or occupation within the act. We cannot agree 
to that contention. Respondent has not in any way changed its 
articles of incorporation since coming into this state. Purchasing, 
holding, exchanging, and selling lands and timber are each and all 
within respondent’s purposes and business. In order to come under 
the act, it was not required that in any given month or other appreciable 
period of time, respondent should engage in all or even most of the 
specified purposes of its incorporation. If it engaged in any one 
or more of them, necessary and usual in its general scheme of busi- 
ness, then it engaged in, and was promoting, that business or occu- 
pation. The business or occupation of buying and selling land and 
timber requires both buying and selling, and the doing of either at a 
given time is carrying on that business or occupation.” Milwaukee 
Land Company v. State, 61 P. (2d) 996. G. W. Hamilton and E. P. 
Donnelly of Olympia, for the state. A. N. Whitlock, O. G. Edwards 
and A. J. Laughon of Seattle, for respondent. Reprinted from The 
Corporation Journal, February, 1937, page 327. 


151 


WASHINGTON 


7. Business tax, as applied to corporation engaged exclusively 
in interstate commerce, held repugnant to interstate commerce 
clause of Federal Constitution. In Gwin, White & Prince, Inc. v. 
Henneford et al., 75 P. 2d 1017, the Washington Supreme Court held 
that the Washington business tax, imposed by Chapter 180, Laws 
of 1935, was “remote, indirect and incidental” in its effect upon 
interstate commerce as applied to the entire gross earnings of a 
Washington company, the appellant, making shipments of fruit 
from that State to other states and foreign countries. Upon appeal, 
the Supreme Court of the United States has reversed the judgment 
of the Washington Supreme Court that the tax was valid as applied 
to appellant. The Supreme Court of the United States pointed out 
that the tax, “measured by the entire volume of the interstate com- 
merce in which appellant participates, is not apportioned to its 
activities within the state. If Washington is free to exact such 
a tax, other states to which the commerce extends may, with equal 
right, lay a tax similarly measured for the privilege of conducting 
within their respective territorial limits the activities there which 
contribute to the service. The present tax, though nominally local, 
thus in its practical operation discriminates against interstate com- 
merce, since it imposes upon it, merely because interstate commerce 
is being done, the risk of a multiple burden to which local com- 
merce is not exposed.” Gwin, White & Prince, Inc., v. Henneford 
et al., Supreme Court of the United States, January 3, 1939; Docket 
No. 75. Bayley & Croson of Seattle, for appellant. Commerce 
Clearing House Court Decisions Requisition No. 207656; 59 S. Ct. 
325. Reprinted from The Corporation Journal, February, 1939, 
page 327. 


8. Assignee of unlicensed foreign corporation doing business in 
state, held barred from suing on corporation’s accounts in state 
courts. An unlicensed foreign corporation, doing business in the State 
of Washington, had carried on transactions with the defendant out 
of which the account sued upon arose. The foreign corporation had 
assigned the account to the plaintiff and the sole question presented 
was whether plaintiff, as assignee, could maintain the action,-which 
could not have been maintained by its assignor by reason of the 
latter’s failure to become authorized to carry on intrastate business. 
The Supreme Court of Washington reversed a judgment for the 
plaintiff and ordered the action dismissed. ‘The court noted that 
‘it is generally,.if not universally, held that the assignee cannot 
maintain an action in cases where the foreign corporation, by reason 
of failure to comply with the laws of the forum, could not maintain 
the action.” The court then referred to two Washington cases in 
which assignees were permitted to maintain actions as such, although 
the assignors were Washington corporations whose only disability 
to sue arose from their failure to pay the annual license fee. “But 
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here,’ continued the court, “the assignor corporation not only has 


failed to pay an annual license fee, but has failed to comply with 
any of the laws prerequisite to the right of foreign corporations 
to engage in intrastate business. Without rendering itself amenable 
to the laws of this state, it nevertheless asks the protection of the 
state’s courts. To admit the assignee’s right to maintain this action 
would, in effect, permit a foreign corporation, in contravention of 
Article 12, Section 7 of the Constitution, to transact business in the 
state on more favorable conditions than are prescribed by law to 
similar corporations organized under the laws of this state.” Associa- 
tion Collectors, Inc. v. Hardman et ux., 98 P. 2d 318. Edward Starin 
of Seattle, for appellants. Matthew Stafford of Seattle for respon- 
dent. Reprinted from The Corporation Journal, May, 1940, page 179. 


9. Sale of property, consigned to seller in care of purchaser, held 
not doing business. Through a salesman of plaintiff foreign corpora- 
tion, defendant purchased a printing press, under a contract approved in 
Minnesota. A note for the purchase price was given and also a 
chattel mortgage on the press. The press had been consigned to the 
seller in care of the purchaser. Delivery was taken by a mechanic, 
who took it to the purchaser’s place of business and put it in working 
order. There was no agreement to service the press, although inci- 
dental adjustments were made at times. Suit was for the balance 
due and to foreclose the chattel mortgage. The Washington Supreme 
Court affirmed judgment for the plaintiff foreign corporation over- 
ruling defendant’s claim that the company was doing business in the 
state. Brandtjen & Kluge, Inc. v. Nanson, 115 P. 2d 731. Gleeson & 
Gleeson of Spokane, for appellant. Harrison M. Berkey of Spokane, 
for respondent. Reprinted from The Corporation Journal, December, 
1941, page 64. 


WEST VIRGINIA 


1. Sale of capital stock not “doing business.” A foreign corpora- 
tion which has not been admitted to hold property and transact busi- 
ness is not prohibited thereby from selling its shares of capital stock 
in the state, nor from maintaining suits for the enforcement of its 
contract for such sales. “Holding property and doing business” 
relates to the ordinary purposes for which the corporation was formed, 
hence the sale of its capital stock is not within the meaning of the 
statute and does not constitute “doing business.” Cumberland Co-op. 
Bakeries, Inc. v. Lawson, 112 S. E. 568. Talbott & Hoover and D. H. 
Hill Arnold, all of Elkins, for defendants. Reprinted from The Cor- 
poration Journal, October, 1922, page 95. 


2. Foreign corporation financing purchase of motor vehicles by 
local distributors and dealers, not “doing business.” A foreign cor- 
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poration, financing the purchase of motor vehicles by distributors 
and dealers in West Virginia through loans, secured by title to the 
vehicles, granted and consummated at its branch offices outside the 
state, is not “doing business” in West Virginia, within the meaning 
of the statute, although the loans are secured and collected through 
the local banks of the purchasers under directions from the corpora- 
tion. The instant case involved the General Motors Acceptance 
Corporation, a New York corporation. It appeared that the corpora- 
tion maintained branch offices in various places outside West Vir- 
ginia, furnishing financial assistance to approved distributors and 
dealers in West Virginia and other states in the purchase of motor 
vehicles manufactured by the General Motors Corporation. The 
Supreme Court of Appeals of West Virginia, in addition to the 
above, further says that the collection in West Virginia by a foreign 
corporation of debts due it for goods sold or otherwise contracted 
does not constitute doing, transacting, carrying on, or engaging in 
business within the meaning of the statute under consideration; nor 
does the acceptance in the state of evidence of such debts, or the 
taking of security therefor, come within the meaning of the statute. 
General Motors Acceptance Corporation v. Shadyside Coal Co., 135 
S. E. 272. W. F. Keefer, of Wheeling, for plaintiff in error. George 
A. Blackford, of Wheeling, for defendant, in error. Reprinted from 
The Corporation Journal, January, 1927, page 303. 


3. Income from leasing of films in interstate commerce held not 
subject to gross income tax. Appellant, a foreign corporation as 
to West Virginia, accepted contracts in New York for the ship- 
ment to motion picture exhibitors in West Virginia of motion pic- 
ture films, to be leased for specified periods and then shipped out 
of that State upon the corporation’s instructions. The company 
was held by the United States District Court, Southern District 
of West Virginia, to be engaged in interstate commerce and there- 
fore not subject to the West Virginia gross income tax as applied 
to income from the use of personal property. The Supreme Court 
of the United States has affirmed the District Court in its conclu- 
sion that appellant was not subject to the tax. James v. Umited 
Artists Corporation, Supreme Court of the United States, January 3, 
1939; Docket No. 161. CCH Court Decisions Requisition No. 207660 ; 
59 S. Ct. 272. Reprinted from The Corporation Journal, February, 
1939, page 327. 
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In addition to the digests of recent decisions in this state, citations 
of the following decisions (rendered prior to 1932) are taken from 
previous editions of this book: 


1. Indiana Road Machine Co. v. Town of Lake, 149 Wis. 541, 136 
N. W. 178. 


2. S. F. Bowser & Co. v. Savidusky, 154 Wis. 76, 142 N. W. 182. 
3. Loomis v. Peoples Const. Co., 211 Fed. 453. 
4. Pfaudler Co. v. Westphal, 209 N. W. 700. 


5. Sprout, Waldron & Co. v. Amery Mercantile Co., 162 Wis. 279, 
156 N. W. 158. 


6. Phoenix Nursery Co. v. Trostel, 166 Wis. 215, 164 N. W. 995. 
7. Wisconsin Trust Co. v. Munday, 168 Wis. 31, 168 N. W. 393. 
8. Munday v. Wisconsin Trust Co., et al., 252 U. S. 499, 40 S. Ct. 365. 


~9. Goodwin v. Milwaukee Lithographing Co., 177 Wis. 155, 189 
N. W. 136. 


10. American Slicing Machine Co. v. Jaworski,-192 N. W. 50. 


11. State ex rel., Goldwyn Distributing Corp. v. Gehre et al., 194 
N. W. 418. 


12. Street Railway Advertising Co. v. Lavo Co. of America, 198 
NW. 595. 


13. Cox v. Hanson, 228 N. W. 510. 
14. Bradt et al. v. Beloit Dairy Co. et al., 230 N. W. 135. 
15. J. R. Watkins Co. v. Beyer, 233 N. W. 442. 


16. Sale by foreign corporation of its stock in Wisconsin under 
contract closed outside that state does not constitute “doing busi- 
ness” there. Here, a corporation foreign to Wisconsin, unlicensed 
to do business in that state, entered into an arrangement with its 
vice-president under which the latter was to procure subscriptions 
to its preferred stock (only), on a commission basis. One of the 
terms of the agreement was that the vice-president should bear all 
the expenses incident to any branch selling office. Such an office 
was established in Milwaukee. Action is by the company on a prom- 
issory note given on account of a stock subscription taken in Mil- 
waukee, and then sent to the company’s principal office in 
Minneapolis. Among the facts found by the court below, were: it 
was the intention of the parties that the subscription should be made 
subject to acceptance by the company, and, particularly because of 
a counter offer, embracing a subscription for common stock, also, 
made subsequent to the company’s offer to sell, this subscription 


155 


WISCONSIN 


was accepted in Minneapolis. The Supreme Court of Wisconsin 
affirms the judgment below for plaintiff. One of the defenses was 
that the subscription was entirely void, because of the unqualified 
status of the foreign corporation, under the provisions of Section 
1770b of the Wisconsin statutes then (in 1910) existing (§226.02, 
1929 Statutes). The court says that “the law is established that the 
sale of its stock by a foreign and unlicensed corporation constitutes 
transacting business within this state, and that such a contract is 
one affecting the personal liability of such corporation”; but, “if, 
however, the sale of stock was not completed until accepted by the 
plaintiff in Minneapolis, it was then an interstate transaction, com- 
pleted not within, but without the state, and was in all respects, 
including the note, a valid transaction.” It is concluded that the 
contract was not completed in Wisconsin, and so, that the transac- 
tion was not within the provisions of Section 1770b of the Statutes 
then in force. It is stated: “Had the defendant unconditionally 
subscribed for the preferred stock which [the vice-president] was 
authorized to sell, and paid cash therefor, we think a wholly differ- 
ent question would arise, even though the subscription contained 
language indicating that it was to be accepted by the company.” 
American Timber Holding Co. v. Christensen, 238 N. W. 897. Lines, 
‘Spooner & Quarles, of Milwaukee, for appellant. Nohl, Nohl, Petrie 
& Blume, of Milwaukee, for respondent. Reprinted from The Cor- 
poration Journal, March, 1932, page 136. 


17. Gathering information, merely, does not constitute “doing 
business.” Here, a New York corporation, not licensed to do busi- 
ness in Wisconsin, engaged in furnishing engineering and business 
reports and consulting service, to serve as a basis for financing and 
other purposes, entered into a contract, in Chicago, with a Wiscon- 
sin customer, in the line of its business, calling for a report as to 
the advisability of an expansion program. To this end the New 
York corporation sent its representatives to Milwaukee to gather 
facts (from third parties) and to make a business survey; having 
done so, and following analysis, its report was mailed to the Wis- 
consin client. Action is on the contract; defense—plaintiff, a foreign 
corporation, doing business in Wisconsin without being licensed; 
nonsuit below; on appeal the Supreme Court of Wisconsin reverses 
and remands for a new trial. The court says: “The case presented 
is simply one where a contract was entered into between the parties 
beyond the borders of the state, by which the plaintiff agreed to fur- 
nish the defendant its business judgment and advice, and where the 
plaintiff proceeded in its own way to collect data and information 
upon which a sound judgment could be based, and, after duly in- 
forming itself concerning all relevant matters, it mailed its report 
and advice to the defendant at Milwaukee. We see nothing in this 
which constitutes the transaction of business in this state within 
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the meaning or contemplation of section 226.02 (Wisconsin Stats. 
1929).” Ford, Bacon & Davis, Inc. v. Terminal Warehouse Co., 240 
N. W. 796. Miller, Mack & Fairchild, of Milwaukee, for appellant. 
Saltzstein & Scheinfeld, of Milwaukee (Olwell & Brady, of Mil- 
waukee, of counsel), for respondent. Reprinted from The Corpora- 
tion Journal, May, 1932, page 186. 


18. A contract, entered into in Wisconsin by a foreign corporation 
which is not authorized to do business in the state, is void as to such 
a corporation and therefore not enforceable by it in the state courts. 
Plaintiff sued for the conversion of certain property. The defense 
was set up that it was an unlicensed foreign corporation. Under 
subdivision (9) of section 226.02, Stats. 1933, contracts of an un- 
licensed foreign corporation relating to property in Wisconsin “shall 
be void on its behalf and on behalf of its assigns, but shall be en- 
forceable against it or them.”” The evidence showed that the plaintiff’s 
title to the property in question was acquired under a contract 
entered into in Milwaukee, Wisconsin. The Wisconsin Supreme 
Court held that “the plaintiff’s title and right of possession thereto 
were wholly dependent upon a contract which it had made in this 
state in relation to property therein, but which under the provisions 
of (9) of sec. 226.02, Stats., was void and unenforceable by the 
plaintiff because of its failure, as a foreign corporation, to comply 
with the provisions of that section. Therefore it did not have the 
necessary title or right of possession to the property in suit to enable 
it to maintain this action; and its complaint must be dismissed.” 
Holleb Liquor Distributors, Inc. v. Lincoln Fireproof Warehouse Co., 
et al., 270 N. W. 545. Reprinted from The Corporation Journal, Febru- 
ary, 1937, page 326. 


19. Taking assignment in another state of notes secured by chat- 
tel mortgage on Wisconsin property, is not transaction of business 
in Wisconsin. The Supreme Court of Wisconsin rules that where 
a corporation took an assignment in Illinois of notes secured by a 
chattel mortgage on property in Wisconsin, this did not constitute 
the loaning of money in Wisconsin, and that the corporation acquir- 
ing rights under such a contract might enforce them in Wisconsin 
without being licensed as a foreign corporation in that state. Mul- 
downey et al. v. McCoy Hotel Co., 269 N. W. 655. William E. Burke 
of Milwaukee, for appellant. Ben Z. Glass of Milwaukee, for re- 
spondents. Reprinted from The Corporation Journal, March, 1937, 
page 351. 


20. Unlicensed foreign corporation denied right to sue on contract 
involving Wisconsin property. Plaintiff, a Florida corporation not 
licensed in Wisconsin, sought in this action to compel defendant 
Wisconsin corporation to repurchase certain bonds sold to plaintiff 
by defendant under an offer to repurchase made by defendant prior 
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to the sale of the bonds. A recovery was denied by the Supreme 
Court of Wisconsin because of the provisions of subsection (10) of 
section 226.02, Stats. 1929, making void as to a foreign corporation 
“every contract made by or on behalf of any such foreign corpora- 
tion, affecting the personal liability thereof or relating to property 
within this state,” where the corporation had not complied with the 
requirements as to licensing contained in section 226.02. The court 
concluded that the contract in question constituted the transaction 
of business in Wisconsin, as it related to property within the state. 
Plaintiff contended that the bonds, being intangible property, had 
a situs in Florida. This the court answered by saying that “the 
situs of a chose in action is the residence of the creditor or owner, 
and since the contract related to the purchase of bonds belonging 
to the defendant, a Wisconsin corporation and a Wisconsin resident, 
the bonds were property within the state.” “Property located here 
had to be sold before it could achieve a Florida situs, and certainly 
the repurchase agreement related to the property in this state and 
to its original sale to plaintiff.’ A judgment for defendant was 
affirmed. Florida Realty Finance & Security Co. v. Chris. Schroeder 
& Sons Co., 272 N. W. 38. Lines, Spooner & Quarles and George 
J. Carroll (Chas. B. Quarles, of counsel), of Milwaukee, for appel- 
lant. Fish, Marshutz & Hoffman (1. A. Fish and W. H. Voss, of 
counsel), for respondent. Reprinted from The Corporation Journal, 
June, 1937, page 422. 


WYOMING 


1. Subsequent compliance with foreign corporations law is inef- 
fectual. The Interstate Construction Co., a Colorado corporation, 
made a contract in Colorado to construct a canalin Wyoming. After 
part of the work had been done, but before the entire construc- 
tion had been finished, the contract was terminated by the Wyoming 
Company. In an action to recover some $38,000 still due under the 
contract, it was shown that the Construction Company was not qual- 
ified as a foreign corporation while the work was being done, 
but had qualified after the termination of the contract. The Supreme 
Court of Wyoming in holding that the action could not be main- 
tained, said that if a contract which gives rise to a claim is unlawful 
it cannot be made lawful by anything that is done subsequently. 
The Court further said that this could not be considered a single 
transaction, as the company was engaged for a period of at least 
two months in performing or attempting to perform the contract, 
and that it had maintained an office, hired a number of laborers and 
transacted many miscellaneous matters of business. The Court in 
conclusion says, “We are not unmindful of the fact that adherence 
to the rule will occasionally lead to gross injustice and perhaps at 
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times foster a spirit of dishonesty. We cannot but regret such re- 
sults.” Interstate Const. Co. v. Lakeview Canal Co. et al., 224 Pac. 
850. Johnson & Johnson, of Denver, Colo., and J. H. Van Horn, of 
Washington, -D. C., for appellant. Brome & Hyde, of Basin, for 
respondent Lakeview Canal Co. Ernest J. Goppert, of Cody, for 
respondent R. Hardesty Mfg. Co. Reprinted from The Corporation 
Journal, June, 1924, page 171. 


2. Installation of complex refrigeration equipment sold in inter- 
state commerce held not to bring about carrying on of intrastate 
business. The contract between the parties, entered into at Denver, Colo- 
rado, provided for the shipment from that place to Cheyenne, Wyoming, 
to be installed by plaintiff there, of certain complicated refrigeration 
equipment and for the building of a “hardening room,” to have an 
average temperature of 10 degrees below zero and of an anteroom 
to have an average temperature of 40 degrees. The plaintiff, the 
seller, agreed to furnish one erecting engineer to install the equip- 
ment, and the purchaser agreed to furnish all masonry, carpenter 
and electrical work. The Supreme Court of Wyoming overruled 
defendant’s contention that intrastate business was carried on and 
that plaintiff was required to be qualified to do business in order 
to maintain suit, ruling that the activities of the plaintiff, considered 
as a whole, constituted interstate commerce. Creamery Package Mfg. 
Co. v. Cheyenne Ice Cream Co., 100 P. 2d 116. George F. Guy of 
Cheyenne, for appellant. Vincent Carter of Cheyenne, for respondent. 
Reprinted from The Corporation Journal, October, 1941, page 232. 
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JURISDICTION AND PROCESS OF SERVICE 


K K *K 


It does not follow that because a foreign corporation is present 
and doing business in a state so as to subject it to service of process 
and the jurisdiction of the local courts, it is likewise present and 
doing business in that state so as to require its qualification as a 
foreign corporation. True, in each case there must be a more or 
less continuous course of business and manifestation of presence 
in the state, but for the purposes of jurisdiction the business done 
may be entirely of an interstate nature, while the statutes relating 
to qualification apply only to intrastate business, providing penalties 
for doing such business before compliance. In other words, “doing 
business” sufficient to bring a corporation within the jurisdiction of 
the local courts, does not mean that the corporation must maintain 
such a relation to “doing business” as to bring it within the statu- 
tory provisions requiring a license. 


There is no precise test of the nature or extent of the business 
which must be done in either case, (each case being determinable 
from its own peculiar facts and conditions) but enough must be done 
to allow the court to say that the corporation is present in the state; 
and the fact that the business is interstate in character does not 
give the corporation local jurisdictional immunity. 


A leading case on the question of jurisdiction is that of Jnterna- 
tional Harvester Company v. Kentucky, decided by the United States 
Supreme Court, (234 U.S. 579). In that decision the court said— 


“We are satished that the presence of a corporation within a 
State necessary to the service of process is shown when it appears 
that the corporation is there carrying on business in such sense as to 
manifest its presence within the State, although the business trans- 
acted may be entirely interstate in its character. In other words, 
this fact alone does not render the corporation immune from the 
ordinary process of the courts of the State.” 


Nevertheless, perhaps, the facts in a jurisdictional case may be 
such as to make it quite apparent that the corporation is “doing 
business” in the state for any and all purposes, although only the 
question of jurisdiction is decided. If it can be determined in any 
case, under all the facts and circumstances, that the corporation is 
engaged in carrying on intrastate business,—the basic element un- 
derlying the application of the qualification statutes,—then compli- 
ance with the provisions of such statutes is the only safe procedure 
to follow. 


The following citations relate to jurisdiction and service of process: 
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DOING BUSINESS IN ANY STATE 
MADE SAFE AND EASY BY 
C T SERVICE 


Though the laws of the various states governing corpo- 
rations which come in from other states to do business 
within their borders vary widely: imposing differing 
requirements to be met upon entrance, different kinds of 
reports to be made and different times in the year for 
making them; imposing different kinds and amounts of 
taxes payable at different times in the year and in differ- 
ent ways; differing in regulations for statutory represen- 
tation; some requiring occupation licenses and some not 
—though in fact the laws of the forty-eight different 
states regarding foreign corporations seem as individual 
as the features of forty-eight different human beings, still 
the organized, systematized services of The Corporation 
Trust Company, C T Corporation System, and associated 
companies, make compliance with all their different 
features and requirements almost as easy for a corpora- 
tion’s lawyer as compliance with the laws of merely his 
own state. | 


No matter in what state the attorney is to qualify his 
client corporation, we can furnish him with forms and 
data obtained from official sources, take charge of the 
papers for him when he has them ready for filing, place 
them on file and have them recorded in strict accordance 
with the laws of the state, and then establish and main- 
tain for him in the state his client’s statutory office or 
agent, or both, as may be required. 

We will thereafter give the attorney timely notice of 
every report to be filed for his client in the state, with 
information obtained from official sources as to the rul- 
ings and regulations regarding that report, together with 
forms (or if, as in a few cases, the state furnishes such 
forms only to individual corporations, we furnish full 
directions as to obtaining them). We give the attorney 
similar timely notices by bulletin of all taxes to be paid by 
his client in the state, and to give him complete quick 
knowledge as to the method of assessment of each such 
tax, how and where it is to be paid, we furnish him, as 


part of our representation service, the loose-leaf Corpora- 
tion Tax Service, State and Local, covering that particu- 
lar state. That service gives complete text of each corpo- 
ration tax law, complete information about its enforce- 
ment, and keeps continuously up to date all the official 
rulings, court decisions, etc., interpreting or applying the 
law: and every bulletin sent the attorney notifying him 
of a tax to be paid by his client gives citations to the 
loose-leaf service in which all that official information 
can be instantly consulted. 

We forward, in compliance with the attorney’s written 
instructions, all process served on the company in the 
state, or communications directed to it, and we maintain— 
without break or interruption—the company’s registered 
agent and registered office in the state for the purpose of 
accepting such process and receiving such communica- 
tions. 

This systematized service—the developed and per- 
fected product of more than half a century of experience 
in providing lawyers with just what they need in such 
matters—takes all the bothers and worries and uncertain- 
ties and risks out of the lawyer’s job of keeping his client 
in clean corporate status in each state, no matter if it is 
qualifed in one or forty-eight. 

With the Corporation Trust system a corporation’s 
attorney may be as certain as it has yet been possible to 
make it that no report which his client ought to file in 
any state will be overlooked, no tax which should be paid 
forgotten, no license which should be taken out, or other 
corporate action performed, neglected for want of infor- 
mation: and he can be just as certain that no break or 
interruption in his client’s statutory representation in the 
state will occur because of those exigencies which so 
inevitably arise from the appointment of an individual 
being—death, illness, absence, or severance of connec- 
tion. 

So often when a company is being qualified in any 
state its officials instruct the attorney to designate one of 
the company’s own business employes as the required 
statutory representative. It seems economical. It 
usually, however, is very much the contrary. 

Frequently in such cases, the company’s attorney is not 
informed of some change or special requirement in the 


state, or report forms are not forwarded to him promptly, 
or the due date of a tax is overlooked—causing the com- 
pany cash or other penalties; and so often the individual 
employe is removed from the state by any one of a dozen 
combinations of circumstances without the lawyer’s be- 
ing informed of it and no new statutory representative 
designated—causing the company, because of failure to 
maintain the required representation, to be deprived of 
its right to maintain suit in the state’s courts, or to be 
subject to fine by the state, or to have summons in a law- 
suit served without notice of the service ever getting to 
the company’s lawyer, resulting in judgment by default 
on a claim which might successfully have been defended. 


Doing business as a foreign corporation in any state or 
any number of states is sometimes thought to be compli- 
cated, confusing, and full of risks—but it is so only if 
haphazard, unbusinesslike measures are taken for compli- 
ance with the statutes. It is simple, easy and safe if 
sound, organized, systematized service is provided for 
the company’s lawyer. Such is the Corporation Trust 
system of service—the service provided by The Corpora- 
tion Trust Company, C T Corporation System and asso- 
ciated companies. It is furnished only through and in 
cooperation with the company’s own lawyer because, for 
the corporation’s safety, the judgment of its own lawyer 
is necessary in applying the statutory requirements as 
reported by the company’s statutory representative. 

Any office of The Corporation Trust Company, C T 
Corporation System or associated company will gladly 
furnish any attorney with full details of the service. 
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Corporation to be organized 
or qualified in some state 
other than the lawyer’s own? 
There is a CT office in that 
state to make the lawyer’s 
work go as smoothly as at 
home. And wherever the 
lawyer himself may be lo- 
cated there is a CT sales 
office within telephone or 
overnight-mail distance to 
serve him. 
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Modern Services for Modern 
Lawyers By a 50-Year 
Old Organization 


When the attorney has 
the papers ready for the 
incorporation of a com- 
pany, no matter in what 
state, or for its qualifica- 
tion as a foreign corpora- 
tion, we take them at that 
point and see that every 
clerical step necessary to 
effect incorporation or 
qualification is speedily 
performed. 

If before drafting the 
papers the attorney wishes 
to study the question of 
the best state for incor- 
poration of his client’s 
particular business, or the 
most suitable capital set- 
up, or the soundest pur- 
pose-clauses, or the most 
practicable provisions for 
management and control, 
we will bring him extracts 
(obtained from _ official 
sources) from statutes of 
various states for com- 
parison, or copies of char- 
ters, by-laws, etc. to study. 

If the attorney is un- 
certain as to the necessity 
of his client’s qualifying 
as a. foreign corporation 
in any state, we will fur- 
nish him with official in- 
formation and data to 
assist him in forming his 
conclusions. 

After organization, if 
outside the attorney’s own 
state, or qualification, we 
provide the registered of- 
fice, or agent, as may be 
required in. the state— 
notifying the attorney of 
all state taxes and reports 
required, and forwarding 
process according to his 
directions. 
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50 Year-Old Policy _ {iil i 


On the old letterhead repro- 


policy, only its wording strength- . 
ened and polished as half a cen- 


CORPORATION TRUST 
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The Corporation Trust Company 
CT Corporation System 
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